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TO THE JUDGES AND MEMBERS
OF THE BAR OF
THE EIGHTH JUDICIAL CIRCUIT

The Eighth Circuit Judicial Committee on Model Jury
Instructions herewith submits its 2013 Revised Edition of!
the Manual of Model Criminal Jury Instructions. It super-
sedes all prior editions.

The purpose of this Manual is stated in its introduction.
We recognize that the manner of instructing a jury varies
widely among judges, but these models are offered as clear,
brief and simple instructions calculated to maximize jury
comprehension. They are available to judges and litigants to
be used in their discretion in tailoring the instructions in a
particular case. These are intended to be model, not manda-
tory, instructions and should be modified as appropriate to
more clearly and precisely present issues to the jury.

Although the Eighth Circuit cannot give prior approval
to the instructions, we are grateful for the support they have
provided to us in this endeavor. We are also grateful to the
judges, lawyers, prosecutors and federal practice committees
throughout the Circuit who assisted the Criminal Jury
Instructions Subcommittee. This subcommittee drafted the
vast majority of these instructions, notes and committee
comments. They meet regularly and the substantial contri-
bution they make is obvious from the instructions which are
included. The names and addresses of the committee and
subcommittee members are attached.

We also express special thanks to Kay Bode, Judicial As-
sistant to Judge Whitworth, who retyped many of the
instructions and edited them for consistency. Her careful at-
tention to detail was essential in discovering and eliminat-
ing errors which might otherwise have been included.

These instructions are available to you on the Eighth
Circuit Jury Instructions Website at http://www.

juryinstructions.ca8.uscourts.gov/. The Committee plans to
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continue in operation to make the instructions more clear to
jurors and to add instructions on the substantive law for of-
fenses that are frequently tried in the Eighth Circuit. As
these instructions are used, if a judge or lawyer believes
improvement can be made in the clarity of any instruction,
or that a particular instruction is in error, we would appreci-
ate hearing from you.

The Committee sincerely hopes these instructions will be
of some help to judges in their communications with the
jury, thereby improving the quality of justice we all endeavor
to attain.

This volume is dedicated to the Honorable William A.
Knox, who was a member of the Committee and served as
Chairman of both the Civil and Criminal Subcommittees for
24 years. A dedication page is included herein.

Respectfully submitted,
BILL R. WILSON
Chairman
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DEDICATION

The Committee is honored to dedicate these Instructions
to the Honorable William A. Knox. Judge Knox was a
member of the Committee and served as Chairman of both
the Civil and Criminal Subcommittees for more than 24
years before his retirement in January 2010. Judge Knox
continues to be an active member of both Subcommittees,
even in retirement. As a former law professor at the
University of Missouri, Judge Knox has superb knowledge of]
the law and his many contributions to this project have been
invaluable and have played a huge role in its success.

It is a great privilege for the Committee to recognize
Judge Knox’s work on the Instruction Committee and
Subcommittees and dedicate these Instructions in recogni-
tion of his outstanding contributions.
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INTRODUCTION

These instructions have been prepared to help judges
communicate more effectively with juries. The Manual is
meant to provide judges and lawyers with models of clear,
brief and simple instructions calculated to maximize juror
comprehension. They are not intended to be treated as the
only method of properly instructing a jury. See United States
v. Ridinger, 805 F.2d 818, 821 (8th Cir. 1986). “The Model
Instructions . . . are not binding on the district courts of this
circuit, but are merely helpful suggestions to assist the
district courts.” United States v. Norton, 846 F.2d 521, 525
(8th Cir. 1988). See also United States v. Jones, 23 F.3d 1407
(8th Cir. 1994).

Every effort has been made to assure conformity with
current Eighth Circuit law; however, it cannot be assumed
that all of these model instructions in the form given will
necessarily be appropriate under the facts of a particular
case. The Manual covers issues on which instructions are
most frequently given, but because each case turns on unique
facts, instructions should be drafted or adapted to conform
to the facts in each case.

In drafting instructions, the Committee has attempted to
use simple language, short sentences and the active voice
and omit unnecessary words. We have tried to use plain
language because giving the jury the statutory language, or
language from appellate court decisions, is often confusing.

It is our position that instructions should be as brief as
possible and limited to what the jury needs to know for the
case. We also recommend sending a copy of the instructions
as given to the jury room.

Counsel are reminded of the dictates of Criminal Rule
30(d) which provides, “[a] party who objects to any portion of]
the instructions or to a failure to give a requested instruc-
tion must inform the court of the specific objection and the
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INTRODUCTION

grounds for the objection before the jury retires to deliberate.”
See United States v. Hecht, 705 F.2d 976, 978 (8th Cir. 1983).
Simply offering instructions without making specific objec-
tions does not satisfy Rule 30. Id. at 978-79. Moreover,
merely offering a requested instruction to the trial judge for
his or her consideration is not not sufficient to preserve an
error based on a judge’s failure to use the instruction. Id. at
978-79. A requested instruction must set out a correct decla-
ration of law and be supported by the evidence. United States
v. Brake, 596 F.2d 337, 339 (8th Cir. 1979).
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DIRECTIONS FOR USE

The suggested instructions in this volume do not attempt
to take into account all of the variations of a particular stat-
ute or all of the factual variations that may occur in a partic-
ular trial. These instructions may have to be modified to
reflect the facts of the case.

In some of the Comments and Notes, the Committee has
used terminology such as “should be given” or “should be
defined.” Unless there is case law requiring such, this does
not mean that it would be error not to give or define the sug-
gested instruction or that the suggested instruction would be
appropriate in every context. Rather, the use of such terms
simply means that it is the Committee’s belief that to achieve
clarity, completeness or consistency, such an instruction
would be appropriately given.

Further, in some factual situations, it may be helpful to
define certain terms or concepts which the Committee has
not defined. In this regard, the Committee Comments may
be helpful in finding proper definitions of these terms and
concepts.

The Committee Comments are meant to be helpful, but
not all inclusive. No significance is to be given to the inclu-
sion or exclusion of any matter in the Comments.

Brackets [ ] are used to indicate words, phrases or sen-
tences which should be used or eliminated in accordance
with the actual charges in the individual case. Example:

“One, the defendant made a [false] [fictitious] [fraudulent]
[statement] [representation] in a matter, etc.”

Where more than one manner of violating a statute is
charged, the disjunctive “or” should be used in the
instructions:

“One, the defendant made a false, fictitious or fraudulent
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DirectiONS FOR USE
statement or representation in a matter, etc.”

However, if the defendant was charged only with making
false statements, the instruction would read:

“One, the defendant made a false statement in a matter,
etc.”

Parentheses ( ) are used to indicate a direction to insert

some specific matter at that point in the instruction. This is
usually factual matter particular to a given case.
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MANUAL OF MODEL
CRIMINAL JURY INSTRUCTIONS

EIGHTH CIRCUIT

1.00 PRELIMINARY INSTRUCTIONS
BEFORE OPENING STATEMENTS

(Introductory Comment)

Preliminary instructions are given at the beginning
of trial prior to opening statements to help orient the
jurors to their function in that trial by explaining the
nature and scope of the jury’s duties, listing some of the
basic ground rules and identifying the issues to be
decided. See generally United States v. Bynum, 566 F.2d
914, 923-24 (5th Cir. 1978). Preliminary instructions
are not a substitute for final instructions. United States
v. Ruppel, 666 F.2d 261, 274 (5th Cir. 1982).

In addition to the preliminary instructions set out
in this Manual, other examples of preliminary instruc-
tions can be found in 1A Kevin F. O’Malley, et al.,
FEDERAL JURY PrAcCTICE AND INSsTRUCTIONS: Criminal
§§ 10.01-.09 (5th ed 2000); Fifth Circuit Pattern Jury
Instructions (Criminal Cases) §§ 1.01, 1.02 (2001);
Pattern Criminal Federal Jury Instructions for the
Seventh Circuit §§ 1.01-.10 (1998); Ninth Cir. Criminal
Jury Instructions § 1.1-.14 (2000); Eleventh Circuit
Pattern Jury Instructions: Criminal §§ 1.1, 1.2, 2.1, 2.2
(1997); Federal Judicial Center, Pattern Criminal Jury
Instructions §§ 1-4 (1988). Some of these cover matters
not addressed in this manual, such as sequestration,
pretrial publicity, and questions from the jury.




0.01 RIMINAL INSTRUCTION!

0.01 INSTRUCTIONS BEFORE VOIR DIRE

Members of the Jury Panel, if you have a cell
phone, PDA, Blackberry, smart phone, I-phone and any
other wireless communication device with you, please
take it out now and turn it off. Do not turn it to vibra-
tion or silent; power it down. [During jury selection,
you must leave it off.] (Pause for thirty seconds to allow
them to comply, then tell them the following:)

If you are selected as a juror, (briefly advise jurors
of your court’s rules concerning cellphones, cameras
and any recording devices).

I understand you may want to tell your family,
close friends and other people about your participation
in this trial so that you can explain when you are
required to be in court, and you should warn them not
to ask you about this case, tell you anything they know
or think they know about it, or discuss this case in your
presence. You must not post any information on a social
network, or communicate with anyone, about the par-
ties, witnesses, participants, [claims] [charges], evi-
dence, or anything else related to this case, or tell
anyone anything about the jury’s deliberations in this
case until after I accept your verdict or until I give you
specific permission to do so. If you discuss the case with
someone other than the other jurors during delibera-
tions, you may be influenced in your verdict by their
opinions. That would not be fair to the parties and it
would result in a verdict that is not based on the evi-
dence and the law.

While you are in the courthouse and until you are
discharged in this case, do not provide any information
to anyone by any means about this case. Thus, for
example, do not talk face-to-face or use any electronic
device or media, such as the telephone, a cell or smart
phone, camera, recording device, Blackberry, PDA, com-
puter, the Internet, any Internet service, any text or
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instant messaging service, any Internet chat room, blog,
or Website such as Facebook, MySpace, YouTube, or
Twitter, or any other way to communicate to anyone
any information about this case until I accept your
verdict or until you have been excused as a juror.

Do not do any research—on the Internet, in librar-
ies, in the newspapers, or in any other way—or make
any investigation about this case on your own. Do not
visit or view any place discussed in this case and do not
use Internet programs or other device to search for or
to view any place discussed in the testimony. Also, do
not research any information about this case, the law,
or the people involved, including the parties, the wit-
nesses, the lawyers, or the judge until you have been
excused as jurors.

The parties have a right to have this case decided
only on evidence they know about and that has been
presented here in court. If you do some research or
investigation or experiment that we don’t know about,
then your verdict may be influenced by inaccurate,
incomplete or misleading information that has not been
tested by the trial process, including the oath to tell the
truth and by cross-examination. Each of the parties is
entitled to a fair trial, rendered by an impartial jury,
and you must conduct yourself so as to maintain the in-
tegrity of the trial process. If you decide a case based
on information not presented in court, you will have
denied the parties a fair trial in accordance with the
rules of this country and you will have done an injustice.
It is very important that you abide by these rules. Fail-
ure to follow these instructions could result in the case
having to be retried.

[Are there any of you who cannot or will not abide
by these rules concerning communication with others
in any way, shape or form during this trial?] (And then
continue with other voir dire.)
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0.02 ~~~ CRIMINAL INSTRUCTIONS
0.02 INSTRUCTIONS AT END OF VOIR DIRE

During this recess, and every other recess, do not
discuss this case among yourselves or with anyone else,
including your family and friends. Do not allow anyone
to discuss the case with you or within your hearing.
“Do not discuss” also means do not e-mail, send text
messages, blog or engage in any other form of written,
oral or electronic communication, as I instructed you
before.

Do not read any newspaper or other written ac-
count, watch any televised account, or listen to any
radio program on the subject of this trial. Do not
conduct any Internet research or consult with any other
sources about this case, the people involved in the case,
or its general subject matter. You must keep your mind
open and free of outside information. Only in this way
will you be able to decide the case fairly based solely on
the evidence and my instructions on the law. If you
decide this case on anything else, you will have done an
injustice. It is very important that you follow these
instructions.

I may not repeat these things to you before every
recess, but keep them in mind until you are discharged.




RELIM. INST. BEFORE OPENING STATE. 1.01

1.01 GENERAL: NATURE OF CASE; NATURE
OF INDICTMENT; BURDEN OF PROOF;
PRESUMPTION OF INNOCENCE; DUTY OF
JURY; CAUTIONARY

Ladies and gentlemen: I will take a few moments
now to give you some initial instructions about this
case and about your duties as jurors. At the end of the
trial I will give you further instructions. I may also give
you instructions during the trial. Unless I specifically
tell you otherwise, all such instructions—both those I
give you now and those I give you later—are equally
binding on you and must be followed.

[Describe your court’s policy, such as “You must
leave your cell phone, PDA, Blackberry, smart phone,
I-phone and any other wireless communication devices
in the jury room during the trial and may only use them
during breaks. However, you are not allowed to have
cell phones in the jury room during your deliberations.
You may give the cell phone to the [bailiff] [deputy
clerk] for safekeeping just before you start to deliberate.
It will be returned to you when your deliberations are
complete.”]

This is a criminal case, brought against the defen-
dant[s] by the United States [government] [prosecution].
The defendant[s] [is] [are] charged with
! [That charge is] [Those charges
are] set forth in what is called an indictment[,] [which
reads as follows: (insert)] [which I will summarize as
follows: (insert)] [which I will ask the [government at-
torney] [prosecutor] to summarize for you].? You should
understand that an indictment is simply an accusation.
It is not evidence of anything. The defendant[s] [has]
[have] pleaded not guilty, and [is] [are] presumed to be
innocent unless and until proved guilty beyond a rea-
sonable doubt.?

It will be your duty to decide from the evidence

5




1.01 CRIMINAL INSTRUCTIONS

whether [the] [each] defendant is guilty or not guilty of
the crime[s] charged. From the evidence, you will decide
what the facts are. You are entitled to consider that ev-
idence in the light of your own observations and experi-
ences in the affairs of life. You may use reason and
common sense to draw deductions or conclusions from
facts which have been established by the evidence. You
will then apply those facts to the law which I give you
in these and in my other instructions, and in that way
reach your verdict. You are the sole judges of the facts,
but you must follow my instructions, whether you agree
with them or not. You have taken an oath to do so.

Do not allow sympathy or prejudice to influence
you. The law demands of you a just verdict, unaffected
by anything except the evidence, your common sense,
and the law as I give it to you.

You should not take anything I may say or do dur-
ing the trial as indicating what I think of the evidence
or what I think your verdict should be.

Finally, please remember that only [this defendant]
[these defendants], not anyone else, [is] [are] on trial
here, and that [this defendant] [these defendants] [is]
[are] on trial only for the crime[s] charged, not for
anything else.

Notes on Use

1. The description of the offense should not track statutory
language, but rather should be a simple, general statement (e.g.,
“unlawfully importing cocaine;” “embezzling bank funds”). Statu-
tory citations are unnecessary.

2. Depending on the length and complexity of the indictment
and the individual practices of each district judge, the indictment
may be read, summarized by the court, summarized by the
prosecutor or not read or summarized, depending on what is neces-
sary to assist the jury in understanding the issues before it.

3. A brief summary of the defense may be included here if]
requested by the defendant.




RELIM. INST. BEFORE OPENING STATE. 1.01
Committee Comments

See Introductory Comment, Section 1.00, supra.




1.02 CRIMINAL INSTRUCTIONS

1.02 ELEMENTS OF THE OFFENSE—
PRELIMINARY

[In order to help you follow the evidence, I will now
give you a brief summary of the elements of the crime(s]
charged, which the [government] [prosecution] must
prove beyond a reasonable doubt to make its case:

One,

Two, ; and

Etc., 1

You should understand, however, that what I have
just given you is only a preliminary outline. At the end
of the trial I will give you a final instruction on these
matters. If there is any difference between what I just
told you, and what I tell you in the instructions I give
you at the end of the trial, the instructions given at the
end of the trial must govern you.]

Notes on Use

1. List the elements of the offense charged in the indictment.
If more than one offense is charged, each offense should be referred
to separately (e.g.: “As to Count I, which charges | the ele-
ments are: ”). Statutory citations are
unnecessary. For guidance in framing the elements, see Instruc-
tion 3.09 and Section 6, infra.

Committee Comments

See 1A Kevin F. O’'Malley, et al., FEDERAL JURY PRACTICE AND
InsTrUcCTIONS: Criminal § 10.01 (5th ed. 2000).

This is an optional instruction; and some care should be
exercised in using it. The Committee recommends that it not be
utilized unless there has first been a discussion with counsel
concerning any problems that it might present.




RELIM. INST. BEFORE OPENING STATE. 1.08

1.03 EVIDENCE; LIMITATIONS

I have mentioned the word “evidence.” “Evidence”
includes the testimony of witnesses, documents and
other things received as exhibits, any facts that have
been stipulated—that is, formally agreed to by the par-
ties, and any facts that have been judicially noticed—
that is, facts which I say you may, but are not required
to, accept as true, even without evidence.

Certain things are not evidence. I will list those
things for you now:

1. Statements, arguments, questions and com-
ments by lawyers representing the parties in the case
are not evidence.

2. Objections are not evidence. Lawyers have a
right to object when they believe something is improper.
You should not be influenced by the objection. If I
sustain an objection to a question, you must ignore the
question and must not try to guess what the answer
might have been.

3. Testimony that I strike from the record, or tell
you to disregard, is not evidence and must not be
considered.

4. Anything you see or hear about this case
outside the courtroom is not evidence, unless I specifi-
cally tell you otherwise during the trial.

Furthermore, a particular item of evidence is
sometimes received for a limited purpose only. That is,
it can be used by you only for one particular purpose,
and not for any other purpose. I will tell you when that
occurs, and instruct you on the purposes for which the
item can and cannot be used.

Finally, some of you may have heard the terms

9




1.03 CRIMINAL INSTRUCTIONS

“direct evidence” and “circumstantial evidence.” You
are instructed that you should not be concerned with
those terms. The law makes no distinction between
direct and circumstantial evidence. You should give all
evidence the weight and value you believe it is entitled
to receive.

Committee Comments

See 1A Kevin F. O’'Malley, et al., FEDERAL JURY PRACTICE AND
InsTrRUCTIONS: Criminal §§ 11.03, 11.08, 11.09, 12.03, 12.04 (5th
ed. 2000).

See also Instruction 3.03, infra.

Stipulated facts and judicially noticed facts are further
explained in Instructions 2.02, 2.03 and 2.04, infra. The Commit-
tee recommends giving the appropriate one of those instructions
the first time evidence is received either by way of stipulation or
judicial notice, even though a brief definition is in this instruction.

10




RELIM. INST. BEFORE OPENING STATE. 1.04

1.04 DIRECT AND CIRCUMSTANTIAL
EVIDENCE

[See final paragraph of Instruction 1.03, supra.]
Committee Comments

See 1A Kevin F. O’Malley, et al., FEDERAL JURY PRACTICE AND
InsTrRUCTIONS: Criminal § 12.04 (5th ed. 2000), the substance of|
which was approved in United States v. Kirk, 534 F.2d 1262, 1279
(8th Cir. 1976).

The Committee believes that the last paragraph of Instruction
1.03 is sufficient and that in the ordinary case it is unnecessary to
attempt to define or distinguish direct and circumstantial evidence.

11




1.05 CRIMINAL INSTRUCTIONS

1.05 CREDIBILITY OF WITNESSES

In deciding what the facts are, you may have to
decide what testimony you believe and what testimony
you do not believe. You may believe all of what a wit-
ness said, or only part of it, or none of it.

[In deciding what testimony of any witness to
believe, consider the witness’ intelligence, the op-
portunity the witness had to have seen or heard the
things testified about, the witness’ memory, any mo-
tives that witness may have for testifying a certain
way, the manner of the witness while testifying,
whether that witness said something different at an
earlier time, the general reasonableness of the testi-
mony, and the extent to which the testimony is consis-
tent with other evidence that you believe].!

Notes on Use

1. Whether the court wishes to include this language or other
additional detail in its preliminary instructions is optional.

Committee Comments

See 1A Kevin F. O’Malley, et al., FEDERAL JURY PRACTICE AND
InsTrRUCTIONS: Criminal § 15.01 (5th ed. 2000).

See also Instruction 3.04, infra.

For an approved instruction on the credibility of a child wit-
ness, see United States v. Butler, 56 F.3d 941 (8th Cir. 1995).

A district court’s credibility instruction will be affirmed if it
adequately calls to the jury’s attention the factors which may
impact a witnesses’ credibility. United States v. Stevens, 918 F.2d
1383, 1385 (8th Cir. 1990). Special instructions dealing with fac-
tors such as immunity agreements, prior convictions and govern-
mental payments have been approved. United States v. Dierling,
131 F.3d 722, 734 (8th Cir. 1997). The Eighth Circuit has also
recognized a special instruction may be appropriate in considering
the testimony of addict—informants. United States v. Parker, 32
F.3d 395, 401 (8th Cir. 1994)

12




RELIM. INST. BEFORE OPENING STATE. 1.06A

1.06A NO TRANSCRIPT AVAILABLE—NOTE-
TAKING

At the end of the trial you must make your deci-
sion based on what you recall of the evidence. You will
not have a written transcript to consult, and it may not
be practical for the court reporter to read [play]® back
lengthy testimony. You must pay close attention to the
testimony as it is given.

[If you wish, however, you may take notes to help
you remember what witnesses said. If you do take
notes, please keep them to yourself until you and your
fellow jurors go to the jury room to decide the case. And
do not let note-taking distract you so that you do not
hear other answers by the witness.]

[When you leave at night, your notes will be
secured and not read by anyone.]?

Notes on Use

1. Use the word “play” if electronic recording system is used
and testimony will be “played” back rather than read back to the

jury.

2. The court may wish to describe the method to be used for
safekeeping. In a high-profile case, the court may want to give
some additional cautionary instructions.

Committee Comments

Both the unbracketed and bracketed portions of this instruc-
tion are optional. The unbracketed portion may help keep jurors
attentive and may discourage requests for lengthy read-backs of|
testimony. The practice of restricting the reading back of testimony
is discretionary. United States v. Ratcliffe, 550 F.2d 431, 434 (9th
Cir. 1976).

Whether to permit note-taking is within the discretion of the
trial judge. United States v. Bassler, 651 F.2d 600, 602 (8th Cir.
1981). Note-taking is not a favored procedure. Some circuit judges
have expressed concern about letting jurors take notes. See United
States v. Darden, 70 F.3d 1507, 1536—37 (8th Cir. 1995).
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1.06A CRIMINAL INSTRUCTIONS

See 1 and 1A Kevin F. O’Malley, et al., FEDERAL JURY PRACTICE
AND INsTRUCTIONS: Criminal §§ 5.11, 10.03 and 10.04 (5th ed. 2000).

This instruction is identical to 8th Cir. Civil Jury Instr. 1.06.

14




RELIM. INST. BEFORE OPENING STATE. 1.06B

1.06B QUESTIONS BY JURORS'

When attorneys have finished their examination of]
a witness, you may ask questions of the witness (de-
scribe procedure to be used here)?. If the rules of evi-
dence do not permit a particular question, I will so
advise you. Following your questions, if any, the at-
torneys may ask additional questions.

Notes on Use

1. This instruction may be used if the court permits question-
ing of witnesses by jurors. Various procedures have been used for
handling jurors’ questions. Some judges require that the questions
be in writing, while others permit the jurors to state their ques-
tions orally. The procedure employed for taking jurors’ questions,
considering objections, and posing the questions should be left to
the discretion of the judge. The jury should be advised of the pro-
cedure to be used.

2. Different methods may be used. For example:

(1) When attorneys have finished their examination of a
witness, you may submit a written question or ques-
tions if you have not understood something. I will
review each question with the attorneys. You may not
receive an answer to your question because I may
decide that the question is not proper under the rules
of evidence. Even if the question is proper, you may
not get an immediate answer to your question. For
instance, a later witness or an exhibit you will see
later in the trial may answer your question.

(2) Most of the testimony will be given in response to
questions by the attorneys. Sometimes I may ask
questions of a witness. When the attorneys have
finished their questioning of a witness and I have
finished mine, I will ask you whether you have any
questions for that witness. If you do, direct each of
your questions to me, and if I decide that it meets the
legal rules, I will ask it of the witness. After all your
questions for a witness have been dealt with, the at-
torneys will have an opportunity to ask the witness
further about the subjects raised by your questions.
When you direct questions to me to be asked of the

15




1.06B CRIMINAL INSTRUCTIONS

witness, you may state them either orally or in
writing.

(8) The court will permit jurors to submit written ques-
tions during the course of the trial. Such questions
must be submitted to the court, but, depending upon
the court’s ruling on the questions, the court may not
submit them to the witness. The court will endeavor
to permit such questions at the conclusion of a wit-
ness’ testimony.

Committee Comments

The Eighth Circuit has held that the practice of allowing juror
questions is a matter within the sound discretion of the district
court and is not prejudicial per se. United States v. Taylor, 900
F.2d 145, 148 (8th Cir. 1990). However, the Eighth Circuit has
strongly discouraged this practice. United States v. Welliver, 976
F.2d 1148 (8th Cir. 1992). While some courts have found that it is
advantageous that jurors become more involved in the trial
proceedings and are permitted to address their particular concerns
with respect to the issues, see Hener and Penrod, “Increasing
Juror’s Participation with Jury Notetaking and Question Asking,”
12 Law & Human Behavior 231 (1988); “Toward More Active
Juries: Taking Notes and Asking Questions,” American Judicature
(1991), some courts have perceived dangers in the practice and
have strongly criticized the practice. See United States v. Johnson,
892 F.2d 707 (8th Cir. 1989) (Concurrence by Lay, Chief Judge);
United States v. Land, 877 F.2d 17, 19 (8th Cir. 1989); United
States v. Polowichak, 783 F.2d 410, 413 (4th Cir. 1986); DeBene-
detto v. Goodyear Tire & Rubber Co., 754 F.2d 512, 516 (4th Cir.
1985). The Eighth Circuit has affirmed jury questioning procedures
used by courts when the jury is instructed that it should not draw
any factual conclusions from what it observed in the process
because it was the judge’s job to determine what questions were
proper. United States v. George, 986 F.2d 1176, 1178-79 (8th Cir.
1993). The Eighth Circuit will affirm a district court’s procedure
that provides for debate of questions outside the hearing of the
jury and the rejection of any question found objectionable under
the rule of evidence. Id.

This instruction is identical to 8th Cir. Civil Jury Instr. 1.07.
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RELIM. INST. BEFORE OPENING STATE. 1.07

1.07 BENCH CONFERENCES AND RECESSES

During the trial it may be necessary for me to talk
with the lawyers out of the hearing of the jury, either
by having a bench conference here while the jury is
present in the courtroom, or by calling a recess. Please
understand that while you are waiting, we are working.
The purpose of these conferences is to decide how
certain evidence is to be treated under the rules of evi-
dence, and to avoid confusion and error. We will, of
course, do what we can to keep the number and length
of these conferences to a minimum.

Committee Comments

See Federal Judicial Center, Pattern Criminal Jury Instruc-
tions § 1 (1988); Fifth Circuit Pattern Jury Instructions (Criminal
Cases) § 1.01 (2001); Ninth Cir. Criminal Jury Instructions § 2.2
(2000); Eleventh Circuit Pattern Jury Instructions: Criminal
(Trial) §§ 1.1, 1.2 (1997).
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1.08 CRIMINAL INSTRUCTIONS

1.08 CONDUCT OF THE JURY

To insure fairness, you as jurors must obey the fol-
lowing rules:

First, do not talk or communicate among yourselves
about this case, or about anyone involved with it, until
the end of the case when you go to the jury room to
decide on your verdict.

Second, do not talk with anyone else about this
case, or about anyone involved with it, until the trial
has ended and you have been discharged as jurors.

Third, when you are outside the courtroom do not
let anyone tell you anything about the case, or about
anyone involved with it [until the trial has ended and
your verdict has been accepted by me]. If someone
should try to talk to you about the case [during the
trial], please report it to the [bailiff] [deputy clerk]. (De-
scribe person.)

Fourth, during the trial you should not talk with or
speak to any of the parties, lawyers or witnesses
involved in this case—you should not even pass the
time of day with any of them. It is important not only
that you do justice in this case, but that you also give
the appearance of doing justice. If a person from one
side of the lawsuit sees you talking to a person from
the other side—even if it is simply to pass the time of
day—an unwarranted and unnecessary suspicion about
your fairness might be aroused. If any lawyer, party or
witness does not speak to you when you pass in the
hall, ride the elevator or the like, it is because they are
not supposed to talk to or visit with you.

Fifth, it may be necessary for you to tell your fam-
ily, close friends, teachers, coworkers, or employer about
your participation in this trial. You can explain when
you are required to be in court and can warn them not

18




RELIM. INST. BEFORE OPENING STATE. 1.08

to ask you about this case, tell you anything they know
or think they know about this case, or discuss this case
in your presence. You must not communicate with
anyone or post information about the parties, witnesses,
participants, [claims] [charges], evidence, or anything
else related to this case. You must not tell anyone
anything about the jury’s deliberations in this case until
after I accept your verdict or until I give you specific
permission to do so. If you discuss the case with some-
one other than the other jurors during deliberations, it
could create the perception that you have clearly
decided the case or that you may be influenced in your
verdict by their opinions. That would not be fair to the
parties and it may result in the verdict being thrown
out and the case having to be retried. During the trial,
while you are in the courthouse and after you leave for
the day, do not provide any information to anyone by
any means about this case. Thus, for example, do not
talk face-to-face or use any electronic device or media,
such as the telephone, a cell or smart phone, Blackberry,
PDA, computer, the Internet, any Internet service, any
text or instant messaging service, any Internet chat
room, blog, or Website such as Facebook, MySpace,
YouTube, or Twitter, or any other way to communicate
to anyone any information about this case until I accept
your verdict.

Sixth, do not do any research—on the Internet, in
libraries, in the newspapers, or in any other way—or
make any investigation about this case on your own. Do
not visit or view any place discussed in this case and do
not use Internet programs or other device to search for
or to view any place discussed in the testimony. Also,
do not research any information about this case, the
law, or the people involved, including the parties, the
witnesses, the lawyers, or the judge.

Seventh, do not read any news stories or articles in
print, or on the Internet, or in any blog, about the case,

19




1.08 CRIMINAL INSTRUCTIONS

or about anyone involved with it, or listen to any radio
or television reports about the case or about anyone
involved with it. [In fact, until the trial is over, I sug-
gest that you avoid reading any newspapers or news
journals at all, and avoid listening to any television or
radio newscasts at all. I do not know whether there
might be any news reports of this case, but if there are,
you might inadvertently find yourself reading or listen-
ing to something before you could do anything about it.
If you want, you can have your spouse or a friend clip
out any stories and set them aside to give you after the
trial is over.] I can assure you, however, that by the
time you have heard the evidence in this case, you will
know what you need to return a just verdict.

The parties have a right to have the case decided
only on evidence they know about and that has been
introduced here in court. If you do some research or
investigation or experiment that we don’t know about,
then your verdict may be influenced by inaccurate,
incomplete or misleading information that has not been
tested by the trial process, including the oath to tell the
truth and by cross-examination. All of the parties are
entitled to a fair trial, rendered by an impartial jury,
and you must conduct yourself so as to maintain the in-
tegrity of the trial process. If you decide a case based
on information not presented in court, you will have
denied the parties a fair trial in accordance with the
rules of this country and you will have done an injustice.
It is very important that you abide by these rules.
Remember, you have taken an oath to abide by these
rules and you must do so. [Failure to follow these
instructions may result in the case having to be retried
and could result in you being held in contempt.]

Eighth, do not make up your mind during the trial
about what the verdict should be. Keep an open mind
until after you have gone to the jury room to decide the
case and you and your fellow jurors have discussed the
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RELIM. INST. BEFORE OPENING STATE.

evidence.
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1.09 CRIMINAL INSTRUCTIONS

1.09 OUTLINE OF TRIAL
The trial will proceed in the following manner:

First, the [government] [prosecution] will make an
opening statement. [Next the defendant’s attorney may,
but does not have to, make an opening statement.]* An
opening statement is not evidence but is simply a sum-
mary of what the attorney expects the evidence to be.

The [government] [prosecution] will then present
its evidence and counsel for the defendant may cross-
examine. [Following the [government’s] [prosecution’s]
case, the defendant may, but does not have to, present
evidence, testify or call other witnesses. If the defendant
calls witnesses, the [government] [prosecution] may
cross-examine them.]?

After presentation of evidence is completed, the at-
torneys will make their closing arguments to sum-
marize and interpret the evidence for you. As with open-
ing statements, closing arguments are not evidence.
The court will instruct you further on the law. After
that you will retire to deliberate on your verdict.

Notes on Use
1. This sentence may be omitted if the defendant so requests.

2. These sentences may be omitted if the defendant so
requests.

Committee Comments

See 1A Kevin F. O’'Malley, et al., FEDERAL JURY PRACTICE AND
InsTrRUcCTIONS: Criminal § 10.01 (5th ed 2000).

22




2.00 INSTRUCTIONS FOR USE DURING
TRIAL

(Introductory Comment)

The instructions included in this section are those
the Committee felt were most likely to be given during
trial, to limit or explain evidence, to advise the jury of
its duties, or to cure or avoid prejudice. An instruction
bearing on the jury’s duties during recesses is contained
in Instruction 2.01. Instructions explaining various
kinds of evidence include Instructions 2.02—-2.07.

Limiting instructions must be given, if requested,
where evidence is admissible for one purpose, but not
for another purpose, or against one defendant but not
another. Fed. R. Evid. 105. Although it may be the bet-
ter practice to give such an instruction sua sponte, this
circuit has made it clear that the district court is not
required to give a limiting instruction unless counsel
requests one. United States v. Perkins, 94 F.3d 429, 435
(8th Cir. 1996). Generally, when neither party requests
a limiting instruction, the trial court’s failure to give a
limiting instruction is reviewed for plain error. Id. A
party who declines a district court’s offer to provide a
limiting instruction or who makes it clear that he does
not want such a limiting instruction waives the issue
on appeal and cannot complain that such a failure con-
stituted plain error. United States v. Haukaas, 172 F.3d
542, 545 (8th Cir. 1999); Arkansas State Highway
Comm’n v. Arkansas River Co., 271 F.3d 753, 760 (8th
Cir. 2001) (when error invited, there can be no revers-
ible error).

The district court has discretion in deciding
whether to give limiting instructions, but when it does,
it should instruct the jury as to the limited purpose for
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CRIMINAL INSTRUCTIONS

which the evidence is received. United States v. Larry
Reid & Sons Partnership, 280 F.3d 1212, 1215 (8th Cir.
2002). Limiting instructions include Instructions 2.08—
2.19.

Curative instructions are used to avoid or cure pos-
sible prejudice that may arise from a variety of situa-
tions occurring during trial. United States v. Flores, 73
F.3d 826, 831 (8th Cir. 1996). See, e.g., United States v.
Wadlington, 233 F.3d 1067, 1077 (8th Cir. 2000) (refer-
ence to a co-defendant’s conviction in the same underly-
ing case); United States v. O’Dell, 204 F.3d 829, 835
(8th Cir. 2000) (improper prosecutor’s argument that
the government cannot force someone to testify); United
States v. Sopczak, 742 F.2d 1119, 1122 (8th Cir. 1984)
(witness mentioned the defendant had changed plea
from guilty to not guilty); United States v. Martin, 706
F.2d 263, 266 (8th Cir. 1983) (court’s reference to the
defendants as “pimps”); United States v. Singer, 660
F.2d 1295, 1304-05 (8th Cir. 1981) (prosecutor’s com-
ments during closing argument); United States v. Smith,
578 F.2d 1227, 1236 (8th Cir. 1978) (the codefendant’s
disruptive conduct at trial); United States v. Leach, 429
F.2d 956, 963 (8th Cir. 1970) (witness characterized the
defendant’s remark as “vulgar”). Curative instructions
include Nos. 2.20-2.22.

The court has discretion to refuse a curative
instruction where the effect may be to amplify the event
rather than dispel prejudice. Long v. Cottrell, 265 F.3d
663, 665 (8th Cir. 2001).

Other Instructions dealing with evidentiary mat-
ters are found in Section 4. Any of those evidentiary
instructions may easily be adapted for use during trial
where appropriate.

Instructions given during trial may be repeated at
the conclusion of trial, if appropriate.
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NSTRUCTIONS FOR USE DURING TRIAL 2.01

2.01 DUTIES OF JURY—RECESSES

During this recess, and every other recess, you
must not discuss this case with anyone, including the
other jurors, members of your family, people involved
in the trial, or anyone else. Do not allow anyone to
discuss the case with you or within your hearing. Only
you have been chosen as jurors in this case, and only
you have sworn to uphold the law—no one else has been
chosen to do this. You should not even talk among
yourselves about the case before you have heard all the
evidence and the case has been submitted to you by me
for deliberations, because it may affect your final
decision. If anyone tries to talk to you about the case,
please let me know about it immediately.

When I say “you must not discuss the case with
anyone,” I also mean do not e-mail, send text messages,
blog or engage in any other form of written, oral or
electronic communication, as I instructed you before.

[Do not read any newspaper or other written ac-
count, watch any televised account, or listen to any
radio program about this trial. Do not conduct any
Internet research or consult with any other sources
about this case, the people involved in the case, or its
general subject matter. You must keep your mind open
and free of outside information. Only in this way will
you be able to decide the case fairly, based solely on the
testimony, evidence presented in this courtroom, and
my instructions on the law. If you decide this case on
anything else, you will have done an injustice. It would
be a violation of your oath for you to base your decision
on some reporter’s view or opinion, or upon other infor-
mation you acquire outside the courtroom. It is very
important that you follow these instructions.]

I may not repeat these things to you before every
recess, but keep them in mind throughout the trial.’
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2.01 CRIMINAL INSTRUCTIONS
Notes on Use

1. This language should be used for overnight and weekend
recesses, but may be omitted for subsequent breaks during trial.
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NSTRUCTIONS FOR USE DURING TRIAL 2.02

2.02 STIPULATED TESTIMONY

Thel[government] [prosecution] and the defendant|s]
have stipulated—that is, they have agreed—that if
(name of witness) were called as a witness [he] [she]
would testify in the way counsel has just stated. You
should accept that as being (name of witness)’s testi-
mony, just as if it had been given here in court from the
witness stand.

Committee Comments

There is a difference between stipulating that a witness would
give certain testimony, and stipulating that certain facts are
established. United States v. Lambert, 604 F.2d 594, 595 (8th Cir.
1979). Instruction 2.03, infra, covers stipulations of facts. By enter-
ing into a stipulation as to a witness’ testimony, calling that person
as a witness is avoided. Osborne v. United States, 351 F.2d 111,
120 (8th Cir. 1965).

Where there is stipulation as to testimony, the parties may
contest the truth or accuracy of that testimony. See United States
v. Garcia, 593 F.2d 77, 79 (8th Cir. 1979). In such a situation, it
may be appropriate to instruct the jury on the factual areas that
remain disputed. See, e.g., United States v. Renfro, 600 F.2d 55, 59
(6th Cir. 1979), for an example of such an instruction where only
authenticity was stipulated.
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2.03 CRIMINAL INSTRUCTIONS

2.03 STIPULATED FACTS

The [government] [prosecution] and the defen-
dant[s] have stipulated—that is, they have agreed—
that certain facts are as counsel have just stated. You
must therefore treat those facts as having been proved.

Committee Comments

When facts are stipulated, it is not error for the court to so
instruct. United States v. Sims, 529 F.2d 10, 11 (8th Cir. 1976).
See, e.g., United States v. Steeves, 525 F.2d 33, 35 (8th Cir. 1975).
When the parties stipulate to an element of an offense, it is not er-
ror to instruct the jury as to that fact. “Stipulations of fact fairly
entered into are controlling and conclusive and courts are bound to
enforce them.” Osborne v. United States, 351 F.2d 111, 120 (8th
Cir. 1965).

A case may be submitted on an agreed statement of facts and
the defendant may raise any defenses by stipulation. Such a
practice, where the essential facts in the case are uncontested, has
been approved as a practical and expeditious procedure. United
States v. Wray, 608 F.2d 722, 724 (8th Cir. 1979). When facts which
tend to establish guilt are submitted on stipulation, the court must
determine whether the consequences of the admissions are
understood by the defendant and whether he consented to them.
Cox v. Hutto, 589 F.2d 394, 396 (8th Cir. 1979) (stipulation to prior
convictions in habitual offender action). An extensive examination
before entry of a guilty plea under Rule 11 is ordinarily not
required. United States v. Stalder, 696 F.2d 59, 62 (8th Cir. 1982).
However, when a stipulation is entered that leaves no fact to be
tried, the court should determine that the stipulation was volunta-
rily and intelligently entered into, and that the defendant knew
and understood the consequences of the stipulation. Id.

By agreeing to a stipulation, a defendant waives any right to
argue error on appeal. United States v. Hawkins, 215 F.3d 858,
860 (8th Cir. 2000) (citing Ohler v. United States, 529 U.S. 753,
756 (2000) (party introducing evidence cannot complain on appeal
that the evidence was erroneously admitted)).
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2.04 JUDICIAL NOTICE (FED. R. EVID. 201)

Even though no evidence has been introduced about
it, I have decided to accept as proved the fact that
(insert fact noticed). I believe this fact [is of such com-
mon knowledge] [can be so accurately and easily
determined from (name accurate source)] that it cannot
reasonably be disputed. You may therefore treat this
fact as proved, even though no evidence was brought
out on the point. As with any fact, however, the final
decision whether or not to accept it is for you to make
and you are not required to agree with me.

Committee Comments

The kinds of facts which may be judicially noticed are set out
in Rule 201(b) of the Federal Rules of Evidence.

An instruction regarding judicial notice is appropriately given
at the time notice is taken. In United States v. Deckard, 816 F.2d
426 (8th Cir. 1987), the jury was instructed at the time notice was
taken that it would be instructed at the close of the case on what
to do with facts judicially noticed. That part of the final charge
read as follows:

When the court declares it will take judicial notice of some
fact or event, you may accept the court’s declaration as evi-
dence, and regard as proved the fact or event which has been
judicially noticed, but you are not required to do so since you
are the sole judge of the facts.

816 F.2d at 428.

Rule 201(g) of the Federal Rules of Evidence requires that the
jury in a criminal case be instructed that it is not required to ac-
cept as conclusive any fact so noticed. However, failure to so
instruct does not rise to the level of plain error if the defendant is
not prejudiced. United States v. Berrojo, 628 F.2d 368, 370 (5th
Cir. 1980); United States v. Piggie, 622 F.2d 486, 488 (10th Cir.
1980).

Courts “may take judicial notice of either legislative or
adjudicative facts, [but] only notice of the latter is subject to the
strictures of Rule 201. Although Rule 201 is frequently (albeit er-
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roneously) cited in cases that involve judicial notice of legislative
facts, see II [Kenneth C.] Davis & [Richard J.] Pierce, Jr.,
Administrative Law Treatise § 10.6 at 155 (3d ed. 1994), [courts]
recognize the importance of this distinction and its clear basis in
Rule 201(a) and the advisory note thereon.” United States v.
Hernandez-Fundora, 58 F.3d 802, 812 (2d Cir. 1995). While the
federal rule provides, in part, that “[iln a criminal case, the court
shall instruct the jury that it may, but is not required to, accept as
conclusive any fact judicially noticed,” the rule extends only to
adjudicative, not legislative facts. United States v. Gould, 536 F.2d
216 (8th Cir. 1976); United States v. Bowers, 660 F.2d 527 (5th
Cir. 1981) (per curiam). “No rule deals with judicial notice of
‘legislative’ facts.”” United States v. Hernandez-Fundora, 58 F.3d
at 811.

Legislative facts are established truths, facts or pronounce-
ments that do not change from case to case but apply universally,
while adjudicative facts are those developed in a particular case. If
the court reaches a “conclusion through an exercise in statutory in-
terpretation” about a particular issue, the conclusion is a legisla-
tive fact that need not be submitted to the jury. United States v.
Gould, 536 F.2d at 220 (instruction to jury that it could disregard
the judicially noticed fact that cocaine hydrochloride was a sched-
ule IT controlled substance would have been inappropriate); United
States v. Hernandez-Fundora, 58 F.3d at 810 (resolution of territo-
rial jurisdiction issue required the determination of legislative
facts with the result that Rule 201(g) inapplicable); United States
v. Madeoy, 912 F.2d 1486, 1494 (D.C. Cir. 1990) (“public official”
for purposes of bribery statute is a question of law for the court);
United States v. Anderson, 782 F.2d 908, 917 (11th Cir. 1986) (fact
that violation of Georgia arson statute is a felony for RICO
purposes is a legislative fact that can be judicially noticed but not
instructed on).
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2.05 WIRETAP OR OTHER RECORDED
EVIDENCE

[You [are about to hear] [have heard] recordings of]
conversations. These conversations were legally re-
corded, and you may consider the recordings just like
any other evidence.]

Committee Comments

The Committee recommends that this instruction be given
only if a question as to the propriety of the recording has been
raised in the jury’s presence.

Note that when a transcript is offered and the recording is
available, the recording, rather than the transcript, controls. See
Fed. R. Evid. 1002. United States v. Martinez, 951 F.2d 887, 889
(8th Cir. 1991). The trial court did not err in permitting the jury to
listen to a recording, which was arguably unintelligible, and follow
along with the transcript, when the court instructed the jury that
only the recording and not the transcript was to be considered
when weighing the evidence. This is covered in Instruction 2.06A,
infra. In situations where a transcript is utilized together with the
recording, Instruction 2.06A should be given immediately after
this instruction.

In United States v. McMillan, 508 F.2d 101 (8th Cir. 1974),
the Court set forth the foundation requirements for use of record-
ings as evidence. The McMillan foundation requirements are
directed to the government’s use of recording equipment, but not
to a recording found in a defendant’s possession. United States v.
O’Connell, 841 F.2d 1408 (8th Cir. 1988); United States v. Kandiel,
865 F.2d 967 (8th Cir. 1989). If the requirements are satisfied, a
recording may be admitted even if it is poor quality as long as the
quality of the recording does not call into question the trustworthi-
ness of the recording. United States v. Munoz, 324 F.3d 987, 992
(8th Cir. 2003); cf. United States v. Le, 272 F.3d 530, 532 (8th Cir.
2001). It is within the trial court’s discretion to exclude a recording
when its quality renders it untrustworthy.
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2.06A TRANSCRIPT OF RECORDED
CONVERSATION

As you have [also] heard, there is a transcript of]
the recording [I just mentioned] [you are about to hear].
That transcript also undertakes to identify the speak-
ers engaged in the conversation.

The transcript is for the limited purpose of helping
you follow the conversation as you listen to the record-
ing, and also to help you keep track of the speakers.
Differences in meaning between what you hear in the
recording and read in the transcript may be caused by
such things as the inflection in a speaker’s voice. It is
what you hear, however, and not what you read, that is
the evidence.

[Whether the transcript correctly or incorrectly
reflects the conversation or the identity of the speakers
is entirely for you to decide based upon what you hear
on the recording and what you have heard here about
the preparation of the transcript, and upon your own
examination of the transcript in relation to what you
hear on the recording. If you decide that the transcript
is in any respect incorrect or unreliable, you should dis-
regard it to that extent.]®

Notes on Use

1. This paragraph should be given if the parties do not stipu-
late to the transcript. In United States v. Gonzalez, 365 F.3d 656,
660 (8th Cir. 2004), the court said: “[W]e believe that whenever
the parties intend to introduce a transcript at trial, they should
first try ‘to produce an ‘official’ or ‘stipulated’ transcript, one which
satisfies all sides,” United States v. Cruz, 765 F.2d 1020, 1023
(11th Cir. 1985) (quoting United States v. Wilson, 578 F.2d 67,
69-70 (5th Cir. 1978)). If they are unable to do so, ‘then each side
should produce its own version of a transcript or its own version of]
the disputed portions. In addition, each side may put on evidence
supporting the accuracy of its version or challenging the accuracy:
of the other side’s version.” Id. (quoting Wilson, 578 F.2d at 69—
70).” In the opinion of the Committee, one transcript with
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bracketed alternatives can also be used to aid the jury where the
dispute only involves short disagreements.

Committee Comments

See generally United States v. McMillan, 508 F.2d 101 (8th
Cir. 1974) (specifies the procedures for use of transcripts at trial).
United States v. Calderin-Rodriquez, 244 F.3d 979, 987 (8th Cir.
2001), held that transcripts which provide voice identification and
date headings were properly admitted.

A jury may use transcripts of recorded conversations during
trial and deliberations. United States v. Delpit, 94 F.3d 1134,
1147-48 (8th Cir. 1996) (citing, inter alia, United States v. Byrne,
83 F.3d 984, 990 (8th Cir. 1996), holding that it is “well-settled
that the jury may use transcripts of wiretapped conversations dur-
ing trial and deliberations”); see also United States v. Foster, 815
F.2d 1200, 1203 (8th Cir. 1987), holding that it was not error for
the trial court to permit the transcripts to be sent to the jury dur-
ing deliberations when the transcripts were admitted into evidence
without objection, and the jury was instructed that the recording
is controlling. If the accuracy of the transcript has been stipulated,
the transcript may be admitted into evidence without limiting
instructions. See United States v. Crane, 632 F.2d 663, 664 (6th
Cir. 1980).

The trial court has broad discretion in the use of transcripts.
See, e.g., United States v. Grajales-Montoya, 117 F.3d 356, 367 (8th
Cir. 1997), holding that the trial court did not abuse its discretion
by admitting transcripts of certain translations of recorded
conversations in Spanish and not admitting the recordings
themselves. In United States v. Delpit, 94 F.3d 1134, 1147 (8th
Cir. 1996), the court held it was not error for the trial court to al-
low the jury to use the transcripts of wire-tapped conversations
during trial and deliberations which included the government’s in-
terpretation and translation, in brackets, of pig-Latin codes used
in recordings.
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2.06B TRANSCRIPT OF FOREIGN LANGUAGE;
RECORDED CONVERSATION'

The exhibits admitted during the trial included
recordings of conversations in the — language.
You were also given English transcripts of those
conversations. The transcripts were prepared [by the
[government] [prosecution]] so that you can understand
the recordings. Whether a transcript is an accurate
translation, in whole or in part, is for you to decide.
You should not rely in any way on any knowledge you
may have of the language spoken on the recording; your
consideration of the transcripts should be based on the
evidence introduced in the trial.?

In considering whether a transcript is accurate,
you should consider the testimony presented to you
regarding how, and by whom, the transcript was made.
You may consider the knowledge, training, and experi-
ence of the translator, as well as the nature of the
conversation and the reasonableness of the translation
in light of all the evidence in the case.

Notes on Use

1. This instruction should be given if the parties do not stipu-
late to the transcript. In United States v. Gonzalez, 365 F.3d 656,
660 (8th Cir. 2004), the court encouraged the parties to produce an
official or stipulated transcript, which satisfies all sides. If they are
unable to do so, “then each side should produce its own version of]
a transcript or its own version of the disputed portions. In addi-
tion, each side may put on evidence supporting the accuracy of its
version or challenging the accuracy of the other side’s version.”
(quoting United States v. Wilson, 578 F.2d 67, 69-70 (5th Cir.
1978)). In the opinion of the Committee, one transcript with
bracketed alternatives can also be used to aid the jury where the
dispute only involves short disagreements.

2. Jurors should be instructed to rely only on the English
translation, not on their own knowledge of the foreign language.
United States v. Gonzalez, 365 F.3d 656, 661-62 (8th Cir. 2004).
The court cited with approval the Seventh Circuit Federal Crimi-
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nal Jury Instruction § 3.18, and encouraged district courts to “use
an instruction similar to it when introducing an English transcript

of dialogue that originally was spoken in another language.” Id. at
662.
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2.07 STATEMENT BY DEFENDANT

You have heard testimony that [the defendant]
[defendant (name)] made a statement to (name of
person or agency). It is for you to decide:

First, whether [the defendant] [defendant (name)]
made the statement; and

Second, if so, how much weight you should give to
it.!

[In making these two decisions you should consider
all of the evidence, including the circumstances under
which the statement may have been made.]?

Notes on Use

1. In a multi-defendant trial, this instruction should be fol-
lowed by Instruction 2.15, infra, unless the statement was made
during the course of a conspiracy or was otherwise adoptive.

2. Use this sentence, if appropriate.

Committee Comments

See generally 18 U.S.C. § 3501 and United States v. Dickerson,
530 U.S. 428 (2000).

The instruction uses the word “statement” in preference to the
word “confession.” Not all statements are “confessions,” particularly
from a lay person’s point of view.

Pursuant to 18 U.S.C. § 3501(a), the trial judge must first
make a determination as to the voluntariness of the statement
(including compliance with applicable Miranda requirements),
outside the presence of the jury. This may, of course, be done ei-
ther pretrial or out of the jury’s presence during trial. If done dur-
ing trial, no reference to the statement should be made in the
jury’s presence unless and until the trial judge has made a deter-
mination that the statement is admissible. If such a determination
is made, the trial judge should then permit the jury to hear evi-
dence on the issue of voluntariness and give the present
instruction. The jury should not be advised that the trial judge has
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made an independent determination that the statement was
voluntary. United States v. Standing Soldier, 538 F.2d 196, 203
(8th Cir. 1976); United States v. Bear Killer, 534 F.2d 1253,
1258-59 (8th Cir. 1976). The Committee concludes that it is not
necessary to instruct the jury with respect to the various specific
factors enumerated in 18 U.S.C. § 3501(b).

The defendant may introduce evidence of the circumstances in
which the statement was made. Crane v. Kentucky, 476 U.S. 683
(1986); United States v. Blue Horse, 856 F.2d 1037, 1039 n.3 (8th
Cir. 1988).

If the voluntariness of the statement is not an issue, the
defendant is not entitled to this instruction. Blue Horse, 856 F.2d
at 1039.

Even though the defendant’s failure to request an instruction
such as this one may be a waiver of any error in the matter, see
United States v. Houle, 620 F.2d 164, 166 (8th Cir. 1980), the Com-
mittee strongly recommends that if voluntariness is an issue, the
instruction be given even absent a request.

“Informal” voluntary statements—that is, in the language of
18 U.S.C. § 3501(d), those made “without interrogation by anyone,
or at any time at which the person . . . was not under arrest or
other detention”—do not require any instruction. See United States
v. Houle, 620 F.2d at 166.
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2.08 DEFENDANT’S PRIOR SIMILAR ACTS—
WHERE INTRODUCED TO PROVE AN ISSUE
OTHER THAN IDENTITY (FED. R. EVID. 404(B))

You [are about to hear] [have heard] evidence that
the defendant (describe evidence the jury is about to
hear or has heard). You may consider this evidence only
if you (unanimously) find it is more likely true than not
true. You decide that by considering all of the evidence
and deciding what evidence is more believable. This is
a lower standard than proof beyond a reasonable doubt.

If you find this evidence has been proved, then you
may consider it to help you decide (describe purpose
under 404(b) for which evidence has been admitted.)!
You should give it the weight and value you believe it
is entitled to receive. If you find that this evidence has
not been proved, you must disregard it.?

Remember, even if you find that the defendant may
have committed [a] similar [act] [acts] in the past, this
is not evidence that [he] [she] committed such an act in
this case. You may not convict a person simply because
you believe [he] [she] may have committed similar acts
in the past. The defendant is on trial only for the
crime(s] charged, and you may consider the evidence of
prior acts only on the issue[s] stated above.?

Notes on Use

1. Use care in framing the language to be used in specifying
the purpose for which the evidence can be used. See United States
v. Mothershed, 859 F.2d 585, 588—-89 (8th Cir. 1988) (court should
specify to which component of Rule 404(b) the prior similar act ev-
idence is relevant and explain the relationship between the prior
acts and proof of that proper component).

2. See generally United States v. Frazier, 280 F.3d 835, 846-47
(8th Cir. 2002).

3. This paragraph should be given only upon request of the
defendant. This portion of the instruction explains that prior simi-
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lar act evidence is not admissible to prove propensity to commit
crime, and the defendant may want the jury so instructed. On the
other hand, this portion of the instruction repeats reference to the
prior act[s]. The trade-off between explanation and repetition
should be made by the defendant in the first instance.

Committee Comments

See generally Fed. R. Evid. 404(b). See also United States v.
Felix, 867 F.2d 1068, 1075 (8th Cir. 1989) (court satisfied that
earlier, but nearly identical, version of this instruction was correct
as given).

See also Introductory Comment, Section 2.00, supra, concern-
ing limiting instructions.

The Supreme Court, in Huddleston v. United States, 485 U.S.
681, 691 (1988), acknowledged the unfair prejudice that can arise
from the admission of similar act evidence and noted that such
prejudice could be dealt with, in part, through a limiting
instruction. Such an instruction should be given when requested.

Prior act evidence is admissible when it is relevant to a mate-
rial issue in question other than the character of the defendant,
the act is similar in kind and reasonably close in time to the crime
charged, there is sufficient evidence to support a finding by the
jury that the defendant committed the prior act and the potential
unfair prejudice does not substantially outweigh the probative
value of the evidence. United States v. Winn, 628 F.3d 432 (8th
Cir. 2010). This circuit follows a rule of inclusion, wherein such ev-
idence is admissible unless it tends to prove only the defendant’s
criminal disposition. E.g., United States v. Oaks, 606 F.3d 530, 538
(8th Cir. 2010).

While other act evidence is generally admissible to prove
intent, knowledge, motive, etc., it is only admissible where such an
issue is material in the case. United States v. Stroud, 673 F.3d
854, 861 (8th Cir. 2012). In United States v. Carroll, 207 F.3d 465,
467 (8th Cir. 2000), the Court stated,

[iln some circumstances, a defendant’s prior bad acts are part
of a broader plan or scheme relevant to the charged offense
. . . . Evidence of past acts may also be admitted . . . as direct
proof of a charged crime that includes a plan or scheme ele-
ment . . . . In other circumstances . . . the “pattern and
characteristics of the crimes [are] so unusual and distinctive
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as to be like a signature[.]” . . . In these cases, the evidence
goes to identity . . . . These “plan” and “identity” uses of Rule
404(b) evidence are distinct from each other . . . .

Id. (emphasis added, citations omitted); see also United States v.
LeCompte, 99 F.3d 274 (8th Cir. 1996). Where admission of other
act evidence is sought, “the proponent of the evidence [must] artic-
ulate the basis for the relevancy of the prior act evidence and . . .
the court [must] ‘specify which components of the rule form the
basis of its ruling and why.” United States v. Harvey, 845 F.2d 760,
762 (8th Cir. 1988) (emphasis added).” United States v. Johnson,
879 F.2d 331, 334 n.2 (8th Cir. 1989). Other act evidence is admis-
sible during the government’s case-in-chief where the defendant
plans to present a general denial defense, because the defendant,
by pleading not guilty, puts the government to its proof on all ele-
ments of the charged crime. United States v. Miller, 974 F.2d 953,
960 (8th Cir. 1992); United States v. Crouch, 46 F.3d 871, 875 (8th
Cir. 1995). For a discussion of the stringent test which the
defendant must meet to remove a state-of-mind issue, see United
States v. Thomas, 58 F.3d 1318, 1321-22 (8th Cir. 1995), and United
States v. Jenkins, 7 F.3d 803, 806—07 (8th Cir. 1993) (Rule 404(b)
evidence inadmissible to show intent during rebuttal when the
defendant denied committing the criminal act).

This instruction is designed for use only in those situations
where the prior acts are to be utilized for one or more purposes
covered by Rule 404(b), “such as proof of motive, opportunity,
intent, preparation, plan, knowledge, . . . or absence of mistake or
accident . . .” but not for proof of identity or in sexual assault or
child molestation cases.

This instruction should not be used when the theory for admit-
ting the evidence is to show identity. When the evidence is to be
used for this purpose, use Instruction 2.09, infra. This instruction
is also not appropriate when evidence of similar crimes is
introduced in sexual assault and child molestation cases. Those
cases are covered by Federal Rules of Evidence 413 and 414, which
allow evidence of similar crimes to show the defendant’s propensity:
to commit such crimes as evidence that he or she did commit the
crime for which the defendant is on trial. When Rules 413 and 414
are at issue, use Instruction 2.08.A, infra.

If the defendant’s prior conviction has been admitted under
Rule 609, a different limiting instruction should be given. See
Instruction 2.16, infra.
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2.08A DEFENDANT’S PRIOR SIMILAR ACTS IN
SEXUAL ASSAULT AND CHILD MOLESTATION
CASES (FED. R. EVID. 413 AND 414)

You [are about to hear] [have heard]! evidence that
the defendant may have previously committed [another]
[other] offense[s] of [sexual assault] [child molestation].
The defendant is not charged with [this] [these] other
offense[s]. You may consider this evidence only if you
unanimously find it is more likely true than not true.
You decide that by considering all of the evidence and
deciding what evidence is more believable. This is a
lower standard than proof beyond a reasonable doubt.

If you find that [this offense has] [these offenses
have] not been proved, you must disregard [it] [them].?
If you find that [this offense has] [these offenses have]
been proved, you may consider [it] [them] to help you
decide any matter to which [it is] [they are] relevant.
You should give [it] [them] the weight and value you
believe [it is] [they are] entitled to receive. You may
consider the evidence of such other act[s] of [sexual as-
sault] [child molestation] for its tendency, if any, to
show the defendant’s propensity® to engage in [sexual
assault] [child molestation] [.] [, as well as its tendency,
if any, to [determine whether the defendant committed
the acts charged in the Indictment] [determine the
defendant’s intent] [determine the identity of the person
who committed the act[s] charged in the Indictment]
[determine the defendant’s (motive) (plan) (design) (op-
portunity) to commit the act[s] charged in the Indict-
ment] [determine the defendant’s knowledge] [rebut the
contention of the defendant that [his] [her] participa-
tion in the offense[s] charged in the Indictment was the
result of (accident) (mistake) (entrapment)] [rebut the
issue of raised by the defense].]

Remember, the defendant is on trial only for the
crime[s] charged. You may not convict a person simply
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because you believe [he] [she] may have committed sim-
ilar acts in the past.

Notes on Use

1. This instruction should be given both during the trial—
ideally prior to the time a witness testifies about another sexual
assault or child molestation—as well as in the final instructions.
See United States v. Summage, 575 F.3d 864, 878 (8th Cir. 2009)
(finding no abuse of discretion in allowing a witness’s testimony
about a prior child molestation under Rule 414, noting the court
gave a limiting instruction during the trial which “diminishes the
danger of unfair prejudice,” and setting forth the limiting instruc-
tion given in the final instructions); United States v. Bentley, 561
F.3d 803, 816 (8th Cir. 2009) (finding no abuse of discretion in
admitting testimony under Rule 414 and noting that the court
“took precautions to limit the prejudicial nature of the Rule 414
testimony” by instructing the jury both before the witnesses testi-
fied and in its final charge); United States v. Hollow Horn, 523
F.3d 882, 889 & n.9 (8th Cir. 2008) (finding no abuse of discretion
in admitting testimony under Rule 413 where the court gave a
limiting instruction after the witness’s direct examination but
before her cross-examination).

2. See Notes on Use 2 to Instruction 2.08.

3. Although “[e]vidence of prior bad acts is generally not
admissible to prove a defendant’s character or propensity to com-
mit a crime[,] Congress altered [the general rule] in sex offense
cases when it adopted Rules 413 and 414 of the Federal Rules of]
Evidence.” United States v. Holy Bull, 613 F.3d 871, 873 (8th Cir.
2010) (citing Rule 404(b) as the general rule). Evidence admitted
pursuant to Rules 413 and 414 is subject to Rule 403’s balancing
test. See United States v. Rodriguez, 581 F.3d 775, 795-96 (8th
Cir. 2009) (Rule 413); Summage, 575 F.3d at 877—78 (Rule 414);
Bentley, 561 F.3d at 815 (Rule 414); Hollow Horn, 523 F.3d at
887—-88 (Rule 413). It is not subject to analysis under Rule 404(b).
United States v. Tail, 459 F.3d 854, 858 (8th Cir. 2006) (stating
the policy articulated in Rule 413 “renders the general prohibition
on propensity evidence in Rule 404(b) inapposite”).
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2.09 DEFENDANT’S PRIOR SIMILAR ACTS—
WHERE INTRODUCED TO PROVE IDENTITY
(FED. R. EVID. 404(B))

You [are about to hear] [have heard] evidence that
the defendant previously committed [an act] [acts] sim-
ilar to [the one] [those] charged in this case. You may
use this evidence to help you decide [manner in which
the evidence will be used to prove identity—e.g.,
whether the similarity between the acts previously com-
mitted and the one[s] charged in this case suggests that
the same person committed all of them].! [If you find
that the evidence of other acts is not more likely true
than not true, you must disregard it. You will decide
whether the other acts have been proved after consider-
ing all of the evidence and deciding what evidence is
more believable. This is a lower standard than proof be-
yond a reasonable doubt.]?

The defendant is on trial for the crime[s] charged
and for [that] [those] crime[s] alone. You may not
convict a person simply because you believe [he] [she]
may have committed some act[s], even bad act[s], in the
past.?

Notes on Use

1. The language here should specify whether the evidence is
to be considered to show a common pattern, scheme or plan or for
another permissible purpose relating to proof of the acts charged.

2. See Notes on Use 2 and 3 to Instruction 2.08.
3. See Notes on Use 2 and 3 to Instruction 2.08.
Committee Comments

See generally Fed. R. Evid. 404(b).

See also Introductory Comment, Section 2.00, supra, concern-
ing limiting instructions.

Evidence of prior crimes or acts may be admissible in some
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cases to prove the crime charged. See, e.g., United States v. Calvert,
523 F.2d 895, 905-07 (8th Cir. 1975); United States v. Robbins,
613 F.2d 688, 692-95 (8th Cir. 1979). For example, such evidence
is admissible to prove identity when the theory for admitting the
evidence is to show a common scheme, pattern or plan between the
prior acts and the present offense. United States v. McMillian, 535
F.2d 1035, 1038 (8th Cir. 1976); United States v. Davis, 551 F.2d
233, 234 (8th Cir. 1977); United States v. Weaver, 565 F.2d 129,
133-35 (8th Cir. 1977); United States v. Mays, 822 F.2d 793, 797
(8th Cir. 1987). Such evidence is admissible where there is a “pe-
culiar similarity” between the prior acts and the crime charged.
United States v. Garbett, 867 F.2d 1132, 1135 (8th Cir. 1989). This
instruction is not appropriate when evidence of similar crimes is
introduced in sexual assault and child molestation cases covered
by Federal Rules of Evidence 413 and 414. See Instruction 2.08A,
supra.

Because similar act evidence tends not only to prove the com-
mission of the act but also has a tendency to show the defendant’s
bad or criminal character, undue prejudice must be avoided. This
instruction, which in effect tells the jury to consider the evidence
only on the issue of identity and not on the issue of character,
should be given on request. See United States v. Danzey, 594 F.2d
905, 914-15 (2d Cir. 1979); see also McMillian, 535 F.2d at 1038—
39.

Where similar act evidence may be admissible both on the is-
sue of identity and for another proper purpose, Instructions 2.08
and 2.08A, supra, and this Instruction 2.09 may need to be adapted
to meet the particular situation.
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2.10 CROSS-EXAMINATION OF DEFENDANT’S
CHARACTER WITNESS

You will recall that after witness (name) testified
about the defendant’s [reputation for] [character for]
[reputation and character for] (insert character trait
covered by testimony), the prosecutor asked the witness
some questions about whether [he] [she] knew that (de-
scribe in brief terms the subject of the cross-examination
on the character trait, e.g., the defendant was convicted
of fraud on an earlier occasion). Those questions were
asked only to help you decide if the witness really knew
about the defendant’s [reputation for] [character for]
[reputation and character for] (insert character trait
covered by the testimony). The information developed
by the prosecutor on that subject may not be used by
you for any other purpose.

That the defendant [committed] [may have com-
mitted] (describe character trait, e.g., committed fraud
on an earlier occasion) is not evidence that [he] [she]
committed the crime charged in this case.

Committee Comments

See Introductory Comment, Section 2.00, supra, concerning
limiting instructions.

For a good treatment of this topic, see Michelson v. United
States, 335 U.S. 469 (1948); United States v. Monteleone, 77 F.3d
1086, 1089-90 (8th Cir. 1996).

Although character testimony is usually limited to the reputa-
tion of the defendant, the government may challenge a defendant’s
character witness by cross-examining the witness about the wit-
ness’ knowledge of “relevant specific instances” of a defendant’s
conduct. United States v. Monteleone, 77 F.3d at 1089-90. This
type of cross-examination is discouraged, however, because it is
fraught with danger and could form the basis for a miscarriage of
justice. United States v. Krapp, 815 F.2d 1183, 1186 (8th Cir. 1989).
The government may only use this type of cross-examination if two
requirements are met: (1) a good-faith factual basis for the
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incidents, which must be of a type likely to be a matter of general
knowledge in the community; and (2) the incidents must be rele-
vant to the character trait at issue. United States v. Monteleone,
77 F.3d at 1089-90. With respect to community reputation for a
character trait, only reputation reasonably contemporaneous with
the acts charged is relevant. Mullins v. United States, 487 F.2d
581, 590 (8th Cir. 1973). Cross-examination must be limited to the
particular character trait placed in issue. Michelson v. United
States, 335 U.S. at 475-76. Cf. United States v. Smith, 32 F.3d
1291, 1295 (8th Cir. 1994), in which the court held it was harmless
error to permit cross-examination of the defendant’s character wit-
ness on the defendant’s prior marijuana conviction when the jury
was instructed that the government’s questions and the witness’
responses were only to be used to challenge the character witness’
knowledge of the defendant’s reputation.
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2.11 DISMISSAL, DURING TRIAL, OF SOME
CHARGES AGAINST SINGLE DEFENDANT

At the beginning of the trial I told you that the
defendant was accused of (insert number) different
crimes: (Briefly describe the offenses mentioned at the
commencement of trial.)! Since the trial started,
however, [one] [two, etc.] of these charges [has] [have]
been disposed of, the one(s) having to do with (describe
offenses disposed of).? [That charge is] [Those charges
are] no longer before you, and the only crimel[s] that the
defendant is charged with now [is] [are] (describe
remaining offenses). You should not guess about or
concern yourselves with the reason for this disposition.
You are not to consider this fact when deciding if the
[government] [prosecution] has proved, beyond a rea-
sonable doubt, the count[s] which remain, which are
(list remaining count[s]).

[I am striking the evidence that (describe the
stricken evidence). It is no longer before you and you
may not consider it.]*

Notes on Use

1. If one or more counts of the same offense have been disposed
of and other counts of the same offense remain, the language of]
this instruction should be modified.

2. In some cases, circumstances may require a more specific
treatment of the reasons for dismissal.

3. If the evidence remains admissible, the jury may be so
instructed. See United States v. Kelley, 152 F.3d 886, 888 (8th Cir.
1998) (citing with approval 8th Cir. Model Crim. Jury Instruction
2.11).

Committee Comments

See Introductory Comment, Section 2.00, supra, concerning
limiting instructions.

Such an instruction is appropriate only on rare occasions and
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should not be given unless requested by the defendant.
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2.12 DISPOSITION, DURING TRIAL, OF ALL
CHARGES AGAINST ONE OR MORE
CODEFENDANTIS]

At the beginning of the trial I told you that (insert
namels]) [was] [were] [a] defendant[s] in this case. The
charge[s] against defendant[s] (insert namels]) [has]
[have] been disposed of, and [he] [she] [they] [is] [are]
no longer [a] [defendant[s] in this case. You should not
guess about or concern yourselves with the reason for
this disposition. You are not to consider this fact when
deciding if the [government] [prosecution] has proved,
beyond a reasonable doubt, [its] [his] [her] case against
defendant[s] (name remaining defendant[s]).

[I am striking the evidence that (describe stricken
evidence). It is no longer before you, and you may not
be consider it.]*

Notes on Use

1. If the evidence remains admissible, the jury may be so
instructed. See United States v. Kelley, 152 F.3d 886, 888 (8th Cir.
1998).

Committee Comments

See Introductory Comment, Section 2.00, supra, concerning
limiting instructions.

The Eighth Circuit has held that the trial court properly
instructed a jury that the absence of the codefendants, who pled
guilty after opening statements during trial, should have no bear-
ing upon the case of the remaining defendant. Therefore, a mis-
trial was not warranted due to the pleas of the codefendants. United
States v. Daniele, 886 F.2d 1046, 1055 (8th Cir. 1989).

If a guilty plea of a codefendant is brought into trial, either
directly or indirectly, a trial court must ensure that it is not being
offered as substantive evidence of a defendant’s guilt. One factor in
determining whether admission of such evidence is an abuse of a
trial court’s discretion is whether a limiting instruction is given.
United States v. Jones, 145 F.3d 959, 963 (8th Cir. 1998). However,
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if the introduction of the evidence is invited by counsel or if defense
counsel requests no limiting instruction, failure to give a limiting
instruction may not constitute plain error. Id.; United States v.
Francisco, 410 F.2d 1283, 1288-89 (8th Cir. 1969).
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2.13 DISPOSITION, DURING TRIAL, OF ONE
OR MORE BUT LESS THAN ALL CHARGES
AGAINST THE CODEFENDANTIS]

At the beginning of the trial I told you that [both]
[all] defendants were charged, among other things, with
the crimes of (describe crimes).! The charges of (de-
scribe disposed of charges), as against the defendant|s],
[has] [have] been disposed of, and [he] [she] [they] [is]
[are] no longer [a] defendant[s] as to [that] [those]
charge[s]. You should not guess about or concern
yourselves with the reason for this disposition. You are
not to consider this fact when deciding if the [govern-
ment] [prosecution] has proved beyond a reasonable
doubt that defendant[s] (name remaining defendant[s])
committed any of the crimes with which [he] [she] [they]
[is] [are] charged, or when deciding if the [government]
[prosecution] has proved beyond a reasonable doubt
that defendant[s] (name remaining defendants) com-
mitted the remaining crime[s] with which [he] [she]
[they] [is] [are] charged.

[I am striking the evidence that (describe stricken
evidence). It is no longer before you, and you may not
be consider it.]?

[So far as this case is concerned, you will continue
to be concerned with the following charges: (describe
charges).]®

Notes on Use

1. If one or more counts of the same offense has been disposed
of and other counts of the same offense remain, the language of]
this instruction should be modified.

2. If the evidence remains admissible, the jury may be so
instructed. See United States v. Kelley, 152 F.3d 886, 888 (8th Cir.
1998).

3. Optional for use when there are a number of charges, and
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the court feels it would be helpful to “re-cap” those remaining for
the jury.

Committee Comments

See Introductory Comment, Section 2.00, supra, and Commit-
tee Comments, Instruction 2.12, supra.
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2.14 EVIDENCE ADMITTED AGAINST ONLY
ONE DEFENDANT

As you know, there are (insert number) defendants
on trial here: (name each defendant). Each defendant is
entitled to have [his] [her] case decided solely on the
evidence which applies to [him] [her]. You may consider
some of the evidence in this case only against defendant
(name); you may not consider that evidence against the
other defendant[s].

You may consider the [evidence] [testimony] [ex-
hibit] you [are about to hear] [just heard about], (de-
scribe testimony or exhibit), only against defendant
(name). You must not consider that evidence when you
are deciding if the [government] [prosecution] has
proved, beyond a reasonable doubt, [its] [his] [her] case
against defendant[s] (name[s]).

Committee Comments

See Introductory Comment, Section 2.00, supra, concerning
limiting instructions.

Limiting instructions informing the jury of proper use of the
evidence are sufficient, unless the defendant shows that his defense
is irreconcilable with the other defendants’ defenses or the jury
cannot compartmentalize the evidence. United States v. Bordeaux,
84 F.3d 1544, 1547 (8th Cir. 1996). A district court, in admitting
Rule 404(b)-type evidence, need not issue a limiting instruction
sua sponte. United States v. Perkins, 94 F.3d 429, 435-36 (8th Cir.
1996). In the absence of a specific defense request, no limiting
instruction is required where the evidence is relevant to an issue
in the case. United States v. Conley, 523 F.2d 650, 654 n.7 (8th Cir.
1975). Where evidence was admissible against one defendant but
not admissible to three other defendants, a trial court did not err
in failing to give a limiting instruction where none was requested
by defense counsel and before retiring, the jury was instructed
that “[e]ach defendant is entitled to have his case decided solely on
the evidence which applies to him.” United States v. Ortiz, 125
F.3d 630, 633 (8th Cir. 1997). See also United States v. Bell, 99
F.3d 870, 881 (8th Cir. 1996).
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2.15 STATEMENT OF ONE DEFENDANT IN
MULTI-DEFENDANT TRIAL

You may consider the statement of defendant
(name) only in the case against [him] [her], and not
against the other defendant[s]. You may not consider or
discuss defendant (name)’s statement in any way when
you are deciding if the [government] [prosecution]
proved, beyond a reasonable doubt, [its] [his] [her] case
against the other defendantls].

Committee Comments

See Introductory Comment, Section 2.00, supra, concerning
limiting instructions.

Bruton v. United States, 391 U.S. 123 (1968), held that
nontestifying codefendant confessions used in a joint trial which
implicate another defendant on their face are so “devastating” that
their effect cannot be limited by jury instructions to consider that
confession only against the codefendant. Unless directly admis-
sible, Bruton holds such confessions to be barred by the Confronta-
tion Clause. The Bruton rule has been extended to apply to a
nontestifying codefendant’s confession in cases in which the confes-
sion of the defendant has been admitted, even where the confes-
sions are “interlocking,” Cruz v. New York, 481 U.S. 186, 191-93
(1987). However, the fact that the confessions “interlock” may be
considered in assessing whether the statements are supported by
sufficient indicia of reliability to be directly admissible against the
defendant. Id. at 193-94.

In some cases, a nontestifying codefendant’s confession may be
admitted with a proper limiting instruction where the confession is
redacted to eliminate the defendant’s name and any reference to
his or her existence or where the statement provides only “eviden-
tiary linkage” to the defendant on trial. See Richardson v. Marsh,
481 U.S. 200, 211 (1987).

This instruction should not be used in connection with
coconspirator declarations admitted under Rule 801(d)(2)(E) of the
Federal Rules of Evidence. See, e.g., United States v. Roth, 736
F.2d 1222, 1229 (8th Cir. 1984), or in any situation in which the
codefendant’s statement may be directly admissible against the
defendant. See Cruz v. New York, 481 U.S. at 193-94 (citing Lee v.
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Illinois, 476 U.S. 530 (1986)). However, a limiting instruction is
appropriate when an out-of-court statement of a coconspirator is
admitted not for the truth of the matter stated, but rather to
explain the actions of an agent. Garrett v. United States, 78 F.3d
1296, 1303 (8th Cir. 1995). (“We have previously noted that ‘if a
conspirator statement is both permissible background and highly:
prejudicial, otherwise inadmissible hearsay, fairness demands that
the government find a way to get the background into evidence
without hearsay.” The trial court ‘should instruct the jury as to the
limited purpose of any hearsay statements that cannot be avoided.’
. . . Without such procedures, there is a strong risk that while the
statement ‘may be offered as background for the agents’ actions,
they will inevitably be used as direct evidence’ of the defendant’s
guilt.” (Citations omitted.)
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2.16 DEFENDANT’S TESTIMONY—
IMPEACHMENT BY PRIOR CONVICTION

You [are about to hear] [have heard] evidence that
defendant (name) was previously convicted of [a]
crime[s]. You may use that evidence only to help you
decide whether to believe [his] [her] testimony and how
much weight to give it. The fact that [he] [she] was
previously convicted of a crime does not mean that [he]
[she] committed the crime charged here, and you must
not use that evidence as any proof of the crime charged
in this case.

[That evidence may not be used in any way at all
in connection with the other defendant[s].]*

Notes on Use
1. For use in a multiple defendant case.
Committee Comments

See Introductory Comment, Section, 2.00, supra, concerning
limiting instructions.

If past crimes of the defendant are to be used to establish
intent, motive or other mental element, and not for the purpose of]
impeachment, Instruction 2.08 should be used rather than this
Instruction. If the past crimes are to be used to show a common
pattern, scheme or plan as between the prior acts and present of-
fense, or to show the defendant’s identity, Instruction 2.09, supra,
should be used. For impeachment by prior conviction of a witness
other than the defendant, see Instruction 2.18, infra.
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2.17 DEFENDANT’S TESTIMONY—
IMPEACHMENT BY OTHERWISE
INADMISSIBLE STATEMENT (HARRIS V. NEW
YORK)

There has been evidence that defendant (name)
was questioned prior to this trial, and made certain
statements. You may use that evidence only to help you
decide whether [he] [she] made a statement before trial
and whether what [he] [she] said here in court was true.

Committee Comments

See Introductory Comment, Section 2.00, supra, concerning
limiting instructions.

A statement obtained in violation of Miranda may constitution-
ally be used for impeachment purposes if it was voluntary and
trustworthy. Oregon v. Hass, 420 U.S. 714 (1975); Harris v. New
York, 401 U.S. 222 (1971); Clark v. Wood, 823 F.2d 1241, 1246 (8th
Cir. 1987). The trial judge should stress that the government can-
not use the prior statement to prove the defendant’s guilt; it can
only use it to impeach. The statement can only be used if the
defendant takes the stand and testifies contrary to the prior
statement. Where the statement is used for impeachment, the
standard for admissibility is voluntariness. Oregon v. Elstad, 470
U.S. 298, 307-08 (1985). If the defendant raises a voluntariness is-
sue with respect to the prior statement, it will also be necessary,
upon the defendant’s request, to instruct the jury appropriately on
that issue (see Committee Comments, Instruction 2.07, supra).
However, absent a request and a clear invocation of 18 U.S.C.
§ 3501(a) at trial, such an instruction is not required. United States
v. Diop, 546 F.2d 484, 485-86 (2d Cir. 1976). Presumably in those
circumstances, it would also be necessary, pursuant to 18 U.S.C.
§ 3501, for the trial judge to conduct a hearing out of the presence
of the jury, and make a finding on the issue, before allowing the
prior statement to be used even for impeachment purposes.

Use of a defendant’s voluntary statement to an agent may be
used for impeachment purposes if a proper limiting instruction is
given. United States v. Tucker, 137 F.3d 1016, 1035 (8th Cir. 1998).
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2.18 IMPEACHMENT OF WITNESS—PRIOR
CONVICTION

You have heard that the witness (name) was once
convicted of [a] crime[s]. You may use that evidence
only to help you decide whether to believe the witness
and how much weight to give [his] [her] testimony.

Committee Comments

See Introductory Comment, Section 2.00, supra, concerning
limiting instructions.

Where the witness is the defendant, Instruction 2.16, supra,
should be used.
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2.19 WITNESS WHO HAS PLEADED GUILTY

You have heard that the witness (name) [pled]
[pleaded] guilty to a crime which arose out of the same
events for which the defendant is on trial here. You
must not consider that guilty plea as any evidence of
this defendant’s guilt. You may consider that witness’
guilty plea only for the purpose of determining how
much, if at all, to rely upon [his] [her] testimony.!

Notes on Use

1. Such evidence may also be used to show the witness’
acknowledgment of participation in the offense. United States v.
Roth, 736 F.2d 1222, 1226 (8th Cir. 1984). If admitted for that
purpose, the instruction should be so modified.

Committee Comments

See Introductory Comment, Section 2.00, supra, and Commit-
tee Comments, Instruction 2.12, supra, concerning a codefendant’s
cuilty plea.

Evidence that a codefendant has pleaded guilty may not be
used as substantive proof of a defendant’s guilt. However, such ev-
idence is admissible to impeach, to show the witness’ acknowledg-
ment of participation in the offense, or to reflect on his credibility.
In such circumstances, the jury should be instructed that the evi-
dence is received for one or more of these purposes alone, and that
the jurors are not to infer the guilt of the defendant. United States
v. Lundstrom, 898 F.2d 635, 640 n.10 (8th Cir. 1990) (noting with
approval 8th Cir. Model Crim. Jury Instruction 2.19); United States
v. Roth, 736 F.2d 1222, 1226 (8th Cir. 1984). See also Gerberding
v. United States, 471 F.2d 55, 60 (8th Cir. 1973); United States v.
Wiesle, 542 F.2d 61, 62—-63 (8th Cir. 1976); Wallace v. Lockhart,
701 F.2d 719, 725-26 (8th Cir. 1983).

However, the admission of such evidence without a limiting
instruction is not reversible error if defense counsel did not request
an instruction and if the evidence was introduced and used for a
proper purpose. Gerberding v. United States, 471 F.2d at 60; United
States v. Wiesle, 542 F.2d at 63; United States v. Roth, 736 F.2d at
1226-27. In Roth it was held that a proper purpose of disclosing
the plea agreement and cooperation is to diffuse any attempt to
show bias on cross-examination.
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For a discussion of impeachment of a witness by a prior incon-
sistent statement which also incriminates the defendant and ap-
propriate limiting instructions, see United States v. Rogers, 549
F.2d 490, 494-98 (8th Cir. 1976).
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2.20 DEFENDANT’S PREVIOUS TRIAL

You have heard that there was a previous trial of]
the defendant[s] for the crime[s] charged here. Keep in
mind, however, that you must decide this case solely on
the evidence presented to you in this trial. The fact
that there was a previous trial must not affect on your
consideration of this case.

Committee Comments

See United States v. Hykel, 461 F.2d 721, 726 (3d Cir. 1972);
Carsey v. United States, 392 F.2d 810, 812 (D.C. Cir. 1967). See
also Introductory Comment, Section 2.00, supra, concerning cura-
tive instructions.

This instruction should not be given unless the jury has been
informed of the previous trial and the instruction has been specifi-
cally requested by the defense.
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2.21 DEFENDANT’S PHOTOGRAPHS—MUG
SHOTS”

The witness (name) testified that [he] [she] viewed
a photograph of defendant (name) which was shown to
[him] [her] by the police. The police collect pictures of
many people from many different sources and for many
different purposes. The fact that the police had the
defendant’s picture does not mean that [he] [she] com-
mitted this or any other crime, and it must not affect
on your consideration of this case.

Committee Comments

See generally United States v. Runge, 593 F.2d 66, 69 (8th Cir.
1979). See also Introductory Comment, Section 2.00, supra,
concerning curative instructions.

This instruction should not be given unless specifically
requested by the defense.
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2.22 DISCHARGE OF DEFENSE COUNSEL
DURING TRIAL

Even though defendant (name) was at first repre-
sented by a lawyer, [he] [she] has decided to continue
the trial representing [himself] [herself] and not to use
the services of a lawyer. [He] [She] has a right to do
that. [His] [Her] decision has no bearing on whether
[he] [she] is guilty or not guilty, and it must not affect
your consideration of this case.

Committee Comments

See Introductory Comment, Section 2.00, supra, concerning
curative instructions.
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2.23 DEFENDANT’S SELF-REPRESENTATION

(Name of defendant) has decided to represent
[himself] [herself] in this trial and not to use the ser-
vices of a lawyer. [He] [She] has a constitutional right
to do that. This decision must not affect your consider-
ation and your decision whether or not [he] [she] is
guilty or not guilty. Because (name of defendant) has
decided to act as [his] [her] own lawyer, you will hear
[him] [her] speak at various times during the trial. [He]
[She] may make an opening statement and closing
argument. [He] [She] may ask questions of witnesses,
make objections, and argue legal issues to the court. I
want to remind you that when (name of defendant)
speaks in these parts of the trial, [he] [she] is acting as
a lawyer in the case, and [his] [her] words are not
evidence. The only evidence in this case comes from
witnesses who testify under oath on the witness stand
and from exhibits that are admitted.!

[Although the defendant has chosen to represent
[himself] [herself], the court has appointed (name of
standby counsel) to assist (name of defendant) as
standby counsel. This is a standard procedure. (Name
of standby counsel) may [confer with (name of defen-
dant)] [,] [make an opening statement] [,] [question wit-
nesses] [,] [make objections] [and] [or] [argue legal is-
sues to the court]. Just as when (name of defendant)
speaks in [this part] [these parts] of the trial, when
(name of standby counsel) speaks in [this part] [these
parts] of the trial, [his] [her] words are not evidence.]?

Notes on Use

1. If the defendant chooses to testify, the jury should be
instructed that his/her testimony is evidence in contrast to his/her
actions as a lawyer.

2. Use if court has appointed standby counsel to assist
defendant during any portion of the trial.
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Committee Comments
This instruction is derived from Third Circuit Instruction 1.18.

This instruction should be given when a defendant exercises
the constitutional right under Faretta v. California, 422 U.S. 806
(1975), to waive the Sixth Amendment right to assistance of]
counsel and proceed pro se. In order to assure that the waiver is
valid, the court should engage in a colloquy with the defendant
along the lines set forth in § 1.02 of the Benchbook for U.S. District
Court Judges (4th ed. 2000). See also Iowa v. Tovar, 541 U.S. 77,
88-91 (2004) (emphasizing that there is no script for the colloquy:
and that the requirements depend on the particular circumstances
of the case and holding that the trial court was not required to
inform the defendant that an attorney could provide an indepen-
dent opinion or that without an attorney the defendant risked
overlooking a defense).

The instruction informs the jury of the defendant’s choice to
proceed pro se. In addition, it directs the jury to treat the words
spoken by the defendant while functioning as counsel like those of]
any other lawyer and not to treat them as evidence in the case.

The court may appoint standby counsel to assist the pro se
defendant. A pro se defendant is not constitutionally entitled to
standby counsel or to hybrid representation, in which the
defendant shares the role of counsel with standby counsel. See
McKaskle v. Wiggins, 465 U.S. 168 (1984). Nevertheless, the trial
court has discretion to permit either and may even appoint standby:
counsel over the defendant’s objection. See McKaskle, 465 U.S. at
182-83; Faretta, 422 U.S. at 834 n.46. In McKaskle, the Court held
that the pro se defendant is constitutionally entitled to actual
control of the case and the appearance to the jury of actual control;
standby counsel must interfere with neither aspect of the right to
self-representation. McKaskle, 465 U.S. at 187. If the court ap-
points standby counsel, this instruction informs the jury of standby
counsel’s role in the case and instructs the jury that words spoken
by standby counsel are not evidence.
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3.00 FINAL INSTRUCTIONS FOR USE IN
EVERY TRIAL (BOILERPLATE)

(Introductory Comment)

The instructions included in this section are “boil-
erplate” instructions which would generally be part of
the final charge in any trial regardless of the particular
offense or issues.
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3.01 INTRODUCTION

Members of the jury, the instructions I gave you at
the beginning of the trial and during the trial remain
in effect. I now give you some additional instructions.

You must, of course, continue to follow the instruc-
tions I gave you earlier, as well as those I give you now.
You must not single out some instructions and ignore
others, because all are important. [This is true even
though some of those I gave you [at the beginning of]
[during] trial are not repeated here.]

The instructions I am about to give you now [as
well as those I gave you earlier] are in writing and will
be available to you in the jury room.] [I emphasize,
however, that this does not mean they are more
important than my earlier instructions. Again, all
instructions, whenever given and whether in writing or
not, must be followed.]

Notes on Use

1. Optional for use when the final instructions are to be sent
to the jury room with the jury. The Committee recommends that
practice.

Committee Comments

See 1A Kevin F. O’'Malley, et al., FEDERAL JURY PRACTICE AND
InsTrRUCTIONS: Criminal § 12.01 (5th ed. 2000).
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3.02 DUTY OF JURY

It is your duty to find from the evidence what the
facts are. You will then apply the law, as I give it to
you, to those facts. You must follow my instructions on
the law, even if you thought the law was different or
should be different.

Do not allow sympathy or prejudice to influence
you. The law demands of you a just verdict, unaffected
by anything except the evidence, your common sense,
and the law as I give it to you.

Committee Comments

See 1A Kevin F. O’'Malley, et al., FEDERAL JURY PRACTICE AND
InsTrUCTIONS: Criminal § 12.01 (5th ed. 2000).
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3.03 CRIMINAL INSTRUCTIONS

3.03 EVIDENCE; LIMITATIONS

I have mentioned the word “evidence.” The “evi-
dence” in this case consists of the testimony of witnesses
[the documents and other things received as exhibits]
[the facts that have been stipulated—this is, formally
agreed to by the parties,] [the facts that have been
judicially noticed—this is, facts which I say you may,
but are not required to, accept as true, even without
evidence].!

You may use reason and common sense to draw
deductions or conclusions from facts which have been
established by the evidence in the case.?

Certain things are not evidence. I will list those
things again for you now:

1. Statements, arguments, questions and com-
ments by lawyers representing the parties in the case
are not evidence.

2. Objections are not evidence. Lawyers have a
right to object when they believe something is improper.
You should not be influenced by the objection. If I
sustained an objection to a question, you must ignore
the question and must not try to guess what the answer
might have been.

3. Testimony that I struck from the record, or told
you to disregard, is not evidence and must not be
considered.

4. Anything you saw or heard about this case
outside the courtroom is not evidence.?

Finally, if you were instructed that some evidence
was received for a limited purpose only, you must fol-
low that instruction.*
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Notes on Use

1. The bracketed material should be given only if there has
been documentary or exhibit evidence, stipulated evidence or
judicially noticed evidence. Rule 201(g) of the Federal Rules of Ev-
idence requires that the court instruct the jury that “it may, but is
not required to, accept as conclusive any fact judicially noticed.”
See Instruction 2.04, supra.

2. See 1A Kevin F. O’'Malley, et al., FEDERAL JURY PRACTICE
AND INsTRUCTIONS: Criminal § 12.05 (5th ed. 2000).

In certain situations it may be appropriate to instruct the jury
with respect to a specific inference it may make. See Instructions
4.13 and 4.15, infra, for instructions and comments on specific
inferences.

3. This paragraph should not be given, of course, if there has
been an inspection or testimony taken outside the courtroom.

4. See Instructions 2.08-.20, supra.
Committee Comments

See 1A Kevin F. O’'Malley, et al., FEDERAL JURY PRACTICE AND
InsTrRUCTIONS: Criminal §§ 12.03, 12.08 (5th ed. 2000).

See also Instructions 1.03, 2.02, 2.03, 2.04, supra.
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3.04 CREDIBILITY OF WITNESSES

In deciding what the facts are, you may have to
decide what testimony you believe and what testimony
you do not believe. You may believe all of what a wit-
ness said, or only part of it, or none of it.

In deciding what testimony to believe, consider the
witness’ intelligence, the opportunity the witness had
to have seen or heard the things testified about, the
witness’ memory, any motives that witness may have
for testifying a certain way, the manner of the witness
while testifying, whether that witness said something
different at an earlier time,' the general reasonable-
ness of the testimony, and the extent to which the
testimony is consistent with any evidence that you
believe.

[In deciding whether or not to believe a witness,
keep in mind that people sometimes hear or see things
differently and sometimes forget things. You need to
consider therefore whether a contradiction is an in-
nocent misrecollection or lapse of memory or an inten-
tional falsehood, and that may depend on whether it
has to do with an important fact or only a small detail.]

[You should judge the testimony of the defendant
in the same manner as you judge the testimony of any
other witness.]?

Notes on Use

1. With respect to the use of prior inconsistent statements
(second paragraph of this instruction), Rule 105 of the Federal
Rules of Evidence gives a party the right to require a limiting
instruction explaining that the use of this evidence is limited to
credibility. Note, however, that such a limiting instruction should
not be given if the prior inconsistent statement was given under
oath in a prior trial, hearing or deposition, because such prior
sworn testimony of a witness is not hearsay and may be used to
prove the truth of the matters asserted. Fed. R. Evid. 801(d)(1)(A).
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2. To be given only if the defendant has testified. See Taylor v.
United States, 390 F.2d 278, 282 (8th Cir. 1968).

Committee Comments

See 1A Kevin F. O’Malley, et al., FEDERAL JURY PRACTICE AND
InsTrUCTIONS: Criminal §§ 15.01, 15.02 (5th ed. 2000).

See also Instruction 1.05, supra.

The form of a credibility instruction is within the discretion of]
the trial court. Clark v. United States, 391 F.2d 57, 60 (8th Cir.
1968); United States v. Merrival, 600 F.2d 717, 719 (8th Cir. 1979).
In Clark, the court held that the following instruction given by the
trial court correctly set out the factors to be considered by the jury
in determining the credibility of the witnesses:

You are instructed that you are the sole judges of the
credibility of the witnesses and of the weight and value to be
given to their testimony. In determining such credibility and
weight you will take into consideration the character of the
witness, his or her demeanor on the stand, his or her interest,
if any, in the result of the trial, his or her relation to or feeling
toward the parties to the trial, the probability or improbability
of his or her statements as well as all the other facts and cir-
cumstances given in evidence.

391 F.2d at 60. In Merrival, the court held that the following gen-
eral credibility instruction provided protection for the accused:

You, as jurors, are the sole judges of the truthfulness of]
the witnesses and the weight their testimony deserves.

You should carefully study all the testimony given, the
circumstances under which each witness has testified, and
every matter in evidence which tends to show whether a wit-
ness is worthy of belief. Consider each witness’ ability to
observe the matters as to which he or she has testified and
whether each witness is either supported or contradicted by
other evidence in the case.

600 F.2d at 720 n.2.

The general credibility instruction given in United States v.
Phillips, 522 F.2d 388, 391 (8th Cir. 1975), covers other details:

The jurors are the sole judges of the weight and cred-
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ibility of the testimony and of the value to be given to each
and any witness who has testified in the case. In reaching a
conclusion as to what weight and value you ought to give to
the testimony of any witness who has testified in the case, you
are warranted in taking into consideration the interest of the
witness in the result of the trial; take into consideration his or
her relation to any party in interest; his or her demeanor upon
the witness stand; his or her manner of testifying; his or her
tendency to speak truthfully or falsely, as you may believe, the
probability or improbability of the testimony given; his or her
situation to see and observe; and his or her apparent capacity
and willingness to truthfully and accurately tell you what he
or she saw and observed; and if you believe any witness testi-
fied falsely as to any material issue in this case, then you
must reject that which you believe to be false, and you may
reject the whole or any part of the testimony of such witness.
(Emphasis omitted.)

The instruction in the text is basically a paraphrase of former
1 Edward J. Devitt, et al., FEDERAL JURY PracTIiCE AND INSTRUC-
TioNs: Civil and Criminal § 17.01 (now 1A Kevin F. O’Malley, et
al., FEDERAL JURY PracTIiCE AND INsTRUCTIONS: Criminal § 15.01
(5th ed. 2000)), as approved in United States v. Hastings, 577 F.2d
at 42. However any factors set out in the Phillips, Clark, or Mer-
rival instructions, may be inserted when relevant to the case.

A general instruction on the credibility of witnesses is in most
cases sufficient. Whether a more specific credibility instruction is
required with respect to any particular witness or class of wit-
nesses is generally within the discretion of the trial court. Some of]
the most common situations are covered in Instructions 4.04
(Testimony under Grant of Immunity or Plea Bargain), 4.05A
(Testimony of Accomplice), 4.06 (Testimony of Informer), and 4.08
(Eye Witness Testimony), infra.

As to the credibility of a “perjurer,” see United States v. Koonce,
485 F.2d 374, 378 n.8 (8th Cir. 1973); United States v. Spector, 793
F.2d 932, 939 (8th Cir. 1986); United States v. Reda, 765 F.2d 715,
718-19 (8th Cir. 1985); 1A Kevin F. O’Malley, et al., FEDERAL JURY
PracticE AND INsTRUCTIONS: Criminal § 15.10 (5th ed. 2000) Both
Koonce and Reda supported the trial court’s rejection of a “falsus
in uno, falsus in omnibus” instruction.

Some instructions specifically address the credibility of a
defendant in terms of his interest in the case. See, e.g., 1A Kevin
F. O’'Malley, et al., FEDERAL JURY PRACTICE AND INSTRUCTIONS:
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Criminal § 15.12 (5th ed. 2000). This circuit has repeatedly
criticized the use of such an instruction because it has the effect of]
singling out the defendant in the jury charge. United States v.
Bear Killer, 534 F.2d 1253, 1260 (8th Cir. 1976). See also Taylor v.
United States, 390 F.2d 278, 282 (8th Cir. 1968); United States v.
Brown, 453 F.2d 101, 107 (8th Cir. 1971); United States v. Stand-
ing Soldier, 538 F.2d 196, 204 (8th Cir. 1976).

The credibility of a child witness is covered in 1A Kevin F.
O’Malley, et al., FEDERAL JURY PrAcCTICE AND INsTRUCTIONS: Crimi-
nal § 15.13 (5th ed. 2000). Seventh Circuit Federal Jury Instruc-
tions: Criminal § 3.23 (1999) and Ninth Cir. Crim. Jury Instr. 4.14
(1997) recommend that no “child witness” instruction be given.
This Committee joins in those comments.

The testimony of police officers is addressed in Golliher v.
United States, 362 F.2d 594, 604 (8th Cir. 1966).

Instructions on the credibility of rape victims are usually
rejected. United States v. Merrival, 600 F.2d 717, 719 (8th Cir.
1979); United States v. Vik, 655 F.2d 878 (8th Cir. 1981); United
States v. Bear Ribs, 722 F.2d 420 (8th Cir. 1983).

Factors to be taken into account in determining whether a
special instruction is warranted with respect to a drug user are
discussed in United States v. Johnson, 848 F.2d 904, 905-06 (8th
Cir. 1988). Addict-Informers are covered in Committee Comments
Instruction 4.06, infra.

Impeachment evidence is also related to credibility. Instruc-
tions 2.16—.19, supra, cover this concept in the form of limiting
instructions. Impeachment by prior inconsistent statement is
covered in this instruction. See United States v. Rogers, 549 F.2d
490 (8th Cir. 1976). See also 1A Kevin F. O’'Malley, et al., FEDERAL
JURY PracriceE AND INsTRUCTIONS: Criminal §§ 15.07, 15.09 (5th
ed. 2000).

Whether a party is entitled to a more specific instruction on
witness bias is also generally left to the discretion of the trial
court. See 1A Kevin F. O’'Malley, et al., FEDERAL JURY PRrAcCTICE
AND INnsTrRUCTIONS: Criminal § 15.01 (5th ed. 2000); United States
v. Ashford, 530 F.2d 792, 799 (8th Cir. 1976).
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3.05 CRIMINAL INSTRUCTIONS

3.05 DESCRIPTION OF CHARGE; INDICTMENT
NOT EVIDENCE; PRESUMPTION OF
INNOCENCE; BURDEN OF PROOF (SINGLE
DEFENDANT, SINGLE COUNT)

The Indictment in this case charges the defendant
with (insert offense).! The defendant has pleaded not
guilty to that charge.

The Indictment is simply the document that for-
mally charges the defendant with the crime for which
[he] [she] is on trial. The Indictment is not evidence. At
the beginning of the trial, I instructed you that you
must presume the defendant to be innocent. Thus, the
defendant began the trial with a clean slate with no ev-
idence against [him] [her].

The presumption of innocence alone is sufficient to
find the defendant not guilty and can be overcome only
if the [government] [prosecution] proved during the
trial, beyond a reasonable doubt, each element of the
crime charged.

There is no burden upon a defendant to prove that
[he] [she] is innocent. [Instead, the burden of proof
remains on the [government] [prosecution] throughout
the trial.]® [Accordingly, the fact that the defendant did
not testify must not be considered by you in any way,
or even discussed, in arriving at your verdict.]?

Notes on Use

1. The description of the offense should be the same as that
utilized with Instruction 1.01.

2. In those cases involving certain affirmative defenses that
shift the burden of proof to the defense, such as coercion (Instruc-
tion 9.02), insanity (Instruction 9.03), and withdrawal from con-
spiracy (Instruction 5.06H), this sentence should be revised or
eliminated.

3. This sentence should be given only if the defendant so
requests on the record.
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Committee Comments

An instruction on the “presumption of innocence” is one means
of protecting the accused’s constitutional right to be judged solely:
on the basis of the proof adduced at trial. Taylor v. Kentucky, 436
U.S. 478, 486 (1978). Failure to give such an instruction may be
evaluated as a due process violation. Kentucky v. Whorton, 441
U.S. 786, 790 (per curiam) (1979).

The Committee has recently updated, and slightly expanded
upon, its previous jury instructions regarding the presumption of]
innocence and the burden of proof in criminal cases. In United
States v. Lewis, 593 F.3d 765, 771 (8th Cir. 2010), the Court up-
held a district court’s jury instruction regarding the presumption
of innocence which included the “clean slate” concept, although
previously such language was not included in the model instruc-
tions and is not constitutionally mandated.
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3.06 CRIMINAL INSTRUCTIONS

3.06 DESCRIPTION OF CHARGES;
INDICTMENT NOT EVIDENCE; PRESUMPTION
OF INNOCENCE; BURDEN OF PROOF (SINGLE

DEFENDANT, MULTIPLE COUNTS)

The Indictment in this case charges the defendant
with (insert number) different crimes. Count[s] ,
charge[s] that the defendant committed the crime of
(describe offense).! The defendant has pleaded not
guilty to each of those charges.

The Indictment is simply the document that for-
mally charges the defendant with the crime for which
[he] [she] is on trial. The Indictment is not evidence. At
the beginning of the trial, I instructed you that you
must presume the defendant to be innocent. Thus, the
defendant began the trial with a clean slate, with no
evidence against [him] [her].

The presumption of innocence alone is sufficient to
find the defendant not guilty and can be overcome only
if the [government] [prosecution] proved during the
trial, beyond a reasonable doubt, each element of a
crime charged.

Keep in mind that each count charges a separate
crime. You must consider each count separately, and
return a separate verdict for each count.

[There is no burden upon a defendant to prove that
he or she is innocent. Instead, the burden of proof
remains on the [government] [prosecution] throughout
the trial.]® [The fact that the defendant did not testify
must not be considered by you in any way, or even
discussed, in arriving at your verdicts.]®

Notes on Use

1. The description of the offense should be the same as that
utilized with Instruction 1.01.
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2. In those cases involving certain affirmative defenses that
shift the burden of proof to the defense, such as coercion (Instruc-
tion 9.02), insanity (Instruction 9.03), and withdrawal from con-
spiracy (Instruction 5.06H), this sentence should be revised or
eliminated. See United States v. Norton, 846 F.2d 521, 525 (8th
Cir. 1988).

3. This sentence should be given only if the defendant so
requests on the record.

Committee Comments

An instruction on the “presumption of innocence” is one means
of protecting the accused’s constitutional right to be judged solely:
on the basis of the proof adduced at trial. Taylor v. Kentucky, 436
U.S. 478, 486 (1978). Failure to give such an instruction may be
evaluated as a due process violation. Kentucky v. Whorton, 441
U.S. 786, 790 (1979) (per curiam).

The Committee has recently updated, and slightly expanded
upon, its previous jury instructions regarding the presumption of]
innocence and the burden of proof in criminal cases. In United
States v. Lewis, 593 F.3d 765, 772 (8th Cir. 2010), the court upheld
a district court’s jury instruction regarding the presumption of in-
nocence which included the “clean slate” concept, although previ-
ously such language was not included in the model instructions
and is not constitutionally mandated.
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3.07 DESCRIPTION OF CHARGES;
INDICTMENT NOT EVIDENCE; PRESUMPTION
OF INNOCENCE; BURDEN OF PROOF
(MULTIPLE DEFENDANTS, SINGLE COUNT)

The Indictment in this case charges the defendants
with (insert offense).! The defendants have pleaded not
guilty to that charge.

The Indictment is simply the document that for-
mally charges the defendants with the crime for which
they are on trial. The Indictment is not evidence. At the
beginning of the trial, I instructed you that you must
presume the defendants to be innocent. Thus, the
defendants began the trial with a clean slate, with no
evidence against them.

The presumption of innocence alone is sufficient to
find a defendant not guilty and can be overcome only if
the [government] [prosecution] proved during the trial,
beyond a reasonable doubt, each element of the crime
charged.

Keep in mind that you must give separate consider-
ation to the evidence about each individual defendant.
Each defendant is entitled to be treated separately, and
you must return a separate verdict for each defendant.

[There is no burden upon a defendant to prove that
he or she is innocent.] Instead, the burden of proof
remains on the [government] [prosecution] throughout
the trial.]? [The fact that a defendant did not testify
must not be considered by you in any way, or even
discussed, in arriving at your verdicts.]®

Notes on Use

1. The description of the offense should be the same as that
utilized with Instruction 1.01.

2. In those cases involving certain affirmative defenses that
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shift the burden of proof to the defense, such as coercion (Instruc-
tion 9.02), insanity (Instruction 9.03), and withdrawal from con-
spiracy (Instruction 5.06H), this sentence should be revised or
eliminated. See United States v. Norton, 846 F.2d 521, 525 (8th
Cir. 1988).

3. This sentence should be given only if the defendant so
requests on the record.

Committee Comments

An instruction on the “presumption of innocence” is one means
of protecting the accused’s constitutional right to be judged solely
on the basis of the proof adduced at trial. Taylor v. Kentucky, 436
U.S. 478, 486 (1978). Failure to give such an instruction may be
evaluated as a due process violation. Kentucky v. Whorton, 441
U.S. 786, 790 (1979) (per curiam).

The Committee has recently updated, and slightly expanded
upon, its previous jury instructions regarding the presumption of]
innocence and the burden of proof in criminal cases. In United
States v. Lewis, 593 F.3d 765, 772 (8th Cir. 2010), the court upheld
a district court’s jury instruction regarding the presumption of in-
nocence which included the “clean slate” concept, although previ-
ously such language was not included in the model instructions
and is not constitutionally mandated.
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3.08 CRIMINAL INSTRUCTIONS

3.08 DESCRIPTION OF CHARGES;
INDICTMENT NOT EVIDENCE; PRESUMPTION
OF INNOCENCE; BURDEN OF PROOF
(MULTIPLE DEFENDANTS, MULTIPLE
COUNTS)

The Indictment in this case charges the defendants
with (insert number) different crimes.

Countls] , charge[s] that defendant[s] (insert
name(s]) committed the crime of (describe offense).!

Count[s] — charge[s] that defendant[s] (insert
name[s]) committed the crime of (describe offense).
(Continue as necessary.)

Each defendant has pleaded not guilty to each of
those charges.

The Indictment is simply the document that for-
mally charges the defendants with the crimes for which
they are on trial. The Indictment is not evidence. At the
beginning of the trial, I instructed you that you must
presume the defendants to be innocent. Thus, the
defendants began the trial with a clean slate, with no
evidence against them.

The presumption of innocence alone is sufficient to
find each defendant not guilty of each count. This
presumption can be overcome as to each charge only if
the [government] [prosecution] proved during the trial,
beyond a reasonable doubt, each element of that charge.

Keep in mind that you must give separate consider-
ation to the evidence about each individual defendant.
Each defendant is entitled to be treated separately, and
you must return a separate verdict for each defendant.
Also keep in mind that you must consider, separately,
each crime charged against each individual defendant,
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and you must return a separate verdict for each of those
crimes charged.

[There is no burden upon a defendant to prove that
he or she is innocent. Instead, the burden of proof
remains on the [government] [prosecution] throughout
the trial.?] [The fact that a defendant did not testify
must not be considered by you in any way, or even
discussed, in arriving at your verdict.]?

Notes on Use

1. The description of the offense should be the same as that
utilized with Instruction 1.01.

2. In those cases involving certain affirmative defenses that
shift the burden of proof to the defense, such as coercion (Instruc-
tion 9.02), insanity (Instruction 9.03), and withdrawal from con-
spiracy (Instruction 5.06H), this sentence should be revised or
eliminated. See United States v. Norton, 846 F.2d 521, 525 (8th
Cir. 1988).

3. This sentence should be given only if the defendant so
requests on the record.

Committee Comments

An instruction on the “presumption of innocence” is one means
of protecting the accused’s constitutional right to be judged solely:
on the basis of the proof adduced at trial. Taylor v. Kentucky, 436
U.S. 478, 486 (1978). Failure to give such an instruction may be
evaluated as a due process violation. Kentucky v. Whorton, 441
U.S. 786, 790 (1979) (per curiam).

The Committee has recently updated, and slightly expanded
upon, its previous jury instructions regarding the presumption of]
innocence and the burden of proof in criminal cases. In United
States v. Lewis, 593 F.3d 765, 772 (8th Cir. 2010), the court upheld
a district court’s jury instruction regarding the presumption of in-
nocence which included the “clean slate” concept, although previ-
ously such language was not included in the model instructions
and is not constitutionally mandated.
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3.09 ELEMENTS OF OFFENSE—BURDEN OF
PROOF

The crime of 1

of] the Indictment, has

, as charged in [Count —
elements, which are:

One, ;

Two, and

Etc.,

If all of [these] [the]? elements have been proved
beyond a reasonable doubt as to [the defendant]
[defendant (name)] [and if it has further been proved
beyond a reasonable doubt that [the defendant) [defen-
dant (name)] was not [entrapped] [acting in self
defense], [acting in defense of | [as defined in
Instruction No. 11;> then you must find [the defen-
dant] [defendant (name)] guilty of the crime charged
[under Count I; otherwise you must find [the
defendant] [defendant (name)] not guilty of this crime
[under Count —__].*

Notes on Use

1. The description of the offense should be the same as that
utilized with Instructions 1.01 and 3.05, 3.06, 3.07 or 3.08. There
may be occasions, however, when the trial judge prefers not to
repeat the description of the charge. In that event, the opening
clause of this instruction should be modified to read as follows:

The crime charged in [Count _____ of] the Indictment has _____
elements, which are:

2. Use “the” when the instruction does not immediately follow
the enumeration of the elements, such as in a multiple-offense
case.

3. If the evidence in the case is sufficient to support submis-
sion of one of the so-called “affirmative defenses” other than insan-
ity, coercion or withdrawal from conspiracy, this or similar
language should be used in this instruction, United States v. Norton,
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846 F.2d 521, 52425 (8th Cir. 1988), and the appropriate affirma-
tive defense instruction from Section 9 should be given separately.
Other defenses which the government has the burden of disprov-

ing can be handled in a similar fashion as those set out in Section
9.

The Norton case addressed the 1986 edition of these instruc-
tions in which the affirmative defense was placed in the elements
section of this instruction. The Committee believes it is consistent
with Norton to place the affirmative defense in the verdict-directing
paragraph of this instruction as has been done here because an af-
firmative defense is not technically a negative element. However,
Norton does allow the affirmative defense to be placed in the
instruction as a negative element.

If the defense of insanity is in issue, the last paragraph of this
Instruction 3.09 should be changed to read as follows:

If all of these elements have been proved beyond a reason-
able doubt, you must find the defendant guilty, unless you also
find that the defendant was insane at the time of the crime,
[as defined in Instruction No. ____] in which case [he] [she]
must be found not guilty by reason of insanity. The defendant
has the burden of proving, by clear and convincing evidence,
that [he] [she] was insane at the time of the crime. The
[government] [prosecution] does not have the burden of prov-
ing that the defendant was sane.

Instruction 9.03, defining insanity, should immediately follow.

If the defense of coercion is in issue, the last paragraph of this
Instruction 3.09 should be changed to read as follows:

If all of these elements have been proved beyond a reason-
able doubt, you must find the defendant guilty, unless you also
find that the defendant was coerced at the time of the crime,
[as defined in Instruction No. ___] in which case [he] [she]
must be found not guilty by reason of coercion. The defendant
has the burden of proving it is more likely true than not true
that [he] [she] was coerced at the time of the crime. You decide
that by considering all the evidence and deciding what evi-
dence is more believable. This is a lower standard than proof]
beyond a reasonable doubt. The [government] [prosecution]
does not have the burden of proving that the defendant was
not coerced.

Instruction 9.02, defining coercion, should immediately follow.
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4. In many of the elements instructions set out in Section 6 of]
this Manual, it is recommended that certain evidentiary matter be
inserted to make the instruction more specific to the case. For
example, instead of the word “property,” it is suggested that the
property be specifically described. This procedure works best in
cases in which not more than one violation of any statute is
charged. However, in multi-count cases charging more than one
violation of the same statute, a separate elements instruction for
each count would be required to accomplish such specificity. Where
the court wishes to avoid giving a series of almost identical ele-
ments instructions pertaining to the same statutory violation,
various alternatives can be used.

One suggestion would be to generalize the elements instruc-
tion, i.e., use “property” instead of a specific description of the
property, and make the one instruction applicable to all counts
charging violations of the same statute. See Appendix A. In cases
in which there are more factual variables between counts, the ele-
ment which changes may be restated for each count and the ele-
ments which do not change given only once. See Appendix B.

In districts or courts in which the practice requires a separate
elements instruction for each count, if the written instructions are
to be sent to the jury room, and if the written elements instruction
(this Instruction 3.09) for each count is written out in full, the
Committee believes it is safe if the trial judge, in reading the
instructions to the jury, reads only the first such instruction in full
and thereafter, as to the same kind of offense in subsequent counts,
explains that the elements are the same as those previously read,
except with respect to the element which is different, then reading
in full only that element.

In multi-count or multi-defendant cases, the jury should be
instructed to consider each count or each defendant separately.

Committee Comments

The Committee has prepared an elements instruction for many
of the most commonly encountered offenses. For other offenses not
covered by this effort, the Committee suggests a review of the stat-
ute and controlling case law to determine the elements of an of-
fense, followed by a careful effort to state those elements in
language which is as simple and direct as possible.

This Instruction 3.09 is designed for use in any case, regard-
less of the number of defendants or counts in the indictment. The
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bracketed phrases set forth the language alternatives necessary
where the case involves multiple defendants, or multiple counts, or
both. Without any of the bracketed phrases, the instruction serves
for a single-defendant, single-count case. The same is true of the
elements instructions in Section 6. If the indictment involves two
or more different statutory violations, a separate elements instruc-
tion will be necessary for each violation. If two or more counts
charge violations of the same statute, the elements instruction can
be handled in various ways. See Note 4, supra.

Appendix A

The crime of interstate transportation of stolen securities, as
charged in Counts II-IX of the Indictment, has four elements,
which are:

One, the security, which in each of Counts II-IX is alleged to
be a separate John Doe Company bond, was stolen;

Two, the security then had a value of $5,000.00 or more;

Three, after the security was stolen, the defendant caused it to
be moved across a state line; and

Four, at the time he caused the security to be moved across a
state line, the defendant knew that it had been stolen.

If all of [these] [the] elements have been proved beyond a rea-
sonable doubt as to [the defendant] [defendant (name)] [and if it
has further been proved beyond a reasonable doubt that [the
defendant] [defendant (name)] was not [entrapped] [acting in self]
defense], [acting in defense of _________ ] [as defined in Instruction
No. 11; then you must find [the defendant] [defendant (name)]
guilty of the crime charged [under Count ____|; otherwise you must
find [the defendant] [defendant (name)] not guilty of this crime
[under Count ___].

(Insert an instruction advising the jury to consider each count
separately. See 1A Kevin F. O’Malley, et al., FEDERAL JURY
Pracrice AND INsTRUCTIONS: Criminal § 12.12 (5th ed. 2000).)

Appendix B

The crime of distribution of cocaine, as charged in Counts II,
III, and IV of the Indictment, has three elements, which are:

One, that as to Count II, on or about March 2, 1983, in the
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District of Nebraska, R. Roe knowingly or intentionally did unlaw-
fully distribute cocaine;

that as to Count III, on or about March 22, 1983, in the District
of Nebraska, R. Roe knowingly or intentionally did unlawfully dis-
tribute cocaine;

that as to Count IV, on or about April 11, 1983, in the District
of Nebraska, R. Roe knowingly or intentionally did unlawfully dis-
tribute cocaine;

Two, that such distribution was being carried out in further-
ance of the conspiracy alleged in Count I; and

Three, that such distribution was at a time when the defendant
was a member of the conspiracy alleged in Count I.

If all of [these] [the] elements have been proved beyond a rea-
sonable doubt as to [the defendant] [defendant (name)] [and if it
has further been proved beyond a reasonable doubt that [the
defendant] [defendant (name)] was not [entrapped] [acting in self]
defense], [acting in defense of ___ | [as defined in Instruction
No. 11; then you must find [the defendant] [defendant (name)]
guilty of the crime charged [under Count ____|; otherwise you must
find [the defendant] [defendant (name)] not guilty of this crime
[under Count ___].

(Insert an instruction advising the jury to consider each count
and each defendant separately. See 1A Kevin F. O’Malley, et al.,
FEDERAL JURY PrAcTICE AND INsTRUCTIONS: Criminal § 12.13 (5th
ed. 2000).)
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3.10 LESSER-INCLUDED OFFENSE

If your verdict under Instruction No. [as to
any particular defendant charged] [under Count ]
is not guilty, or if, after all reasonable efforts, you are
unable to reach a verdict [as to that defendant] on
Instruction No. , you should record that decision on
the verdict form[s] and go on to consider whether [that]
defendant is guilty of the crime of (describe lesser-
included offense) under this instruction. The crime of
(describe lesser-included offense), [a lesser-included of-
fense of the crime charged in [Count of] the
Indictment,]! has elements, which are:

One,

Two, ; and

Etc.,

For you to find [a] defendant guilty of this crime [,
a lesser-included offense,] [under Count I, the
[government] [prosecution] must prove all of these ele-
ments beyond a reasonable doubt [as to that defendant];
otherwise you must find [the] [that particular] defen-
dant not guilty of this crime [,a lesser-included offense,]
[under Count —__].2

Notes on Use

1. The bracketed language describing the offense as a lesser-
included offense is optional.

2. If a lesser-included offense is submitted to the jury using
this instruction, which allows a guilty verdict on the lesser-
included offense, and if the jury finds the defendant not guilty of]
the greater offense or is unable to reach a verdict on the greater of-
fense, the verdict form should be modified to reflect that option.

Committee Comments
See generally Fed. R. Crim. P. 31(c).
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In United States v. Hanson, 618 F.2d 1261, 1265 (8th Cir.
1980), the Eighth Circuit adopted the Second Circuit’s holding in
United States v. Tsanas, 572 F.2d 340, 346 (2d Cir. 1978), that

[n]either an instruction which requires a unanimous verdict of
not guilty of greater offense before allowing the jury to move
to the lesser, nor an instruction that it is sufficient to move to
the lesser if the jury cannot reach agreement on a conviction
for the greater offense, is wrong as a matter of law, and the
court may give the one that it prefers if the defendant
expresses no choice; if he does, court should give the form of
instruction which defendant seasonably elects.

See also United States v. Bordeaux, 121 F.3d 1187, 1190 n.5 (8th
Cir. 1997); United States v. Roy, 843 F.2d 305, 309 (8th Cir.1988).

The Committee recommends the use of an instruction such as
this one, which presents both alternatives.

The Eighth Circuit holds that a lesser-included offense instruc-
tion should be given if either the defense or the government
requests it and where various factors are present, including where:
(1) a proper request is made; (2) the elements of the lesser offense
are identical to part of the elements of the greater offense; (3)
there is some evidence which would justify conviction of the lesser
offense; (4) proof on element or elements differentiating the two
crimes is sufficiently in dispute so that the jury may consistently
find the defendant innocent of the greater offense and guilty of the
lesser included offense; and (5) there is mutuality, i.e., the charge
may be demanded by either the prosecution or defense. See, e.g.,
United States v. Pumpkin Seed, 572 F.3d 552, 562 (8th Cir. 2009).
This five-part test for determining whether a lesser-included of-
fense instruction should be given has been enunciated frequently.
See, e.g., United States v. Gentry, 555 F.3d 659, 667 (8th Cir. 2009);
United States v. Herron, 539 F.3d 881, 885-86 (8th Cir. 2008);
United States v. Neiss, 684 F.2d 570, 571 (8th Cir. 1982). In United
States v. Roy, 843 F.2d at 310, the court set out a four-part test
which does not include the “mutuality” factor of the five-part test,
that is, the factor stating that the lesser-included instruction may
be demanded by either the prosecution or the defense.

The Supreme Court has settled a conflict among the circuits
and adopted an “elements” test to determine when one offense is
necessarily included in another.

Under this test, one offense is not necessarily included in
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another unless the elements of the lesser offense are a subset
of the elements of the charged offense. Where the lesser of-
fense requires an element not required for the greater offense,
no instruction is to be given under Rule 31(c).

Schmuck v. United States, 489 U.S. 705, 715 (1989); see United
States v. Santisteban, 501 F.3d 873, 881 (8th Cir. 2007).

In a simple case with only one defendant, the lesser-included
offense instruction could start with the phrase, “[i]f you do not find
the defendant guilty of under Instruction No. , then you
must consider whether he is guilty of ____ under this instruction.”
The instruction should then continue with an elements instruction
and burden of proof instruction for the lesser-included offense.
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3.11 REASONABLE DOUBT

Reasonable doubt is doubt based upon reason and
common sense, and not doubt based on speculation. A
reasonable doubt may arise from careful and impartial
consideration of all the evidence, or from a lack of
evidence. Proof beyond a reasonable doubt is proof of
such a convincing character that a reasonable person,
after careful consideration, would not hesitate to rely
and act upon that proof in life’s most important
decisions. Proof beyond a reasonable doubt is proof that
leaves you firmly convinced of the defendant’s guilt.
Proof beyond a reasonable doubt does not mean proof
beyond all possible doubt.

Committee Comments

It is the court’s duty to instruct on the meaning of reasonable
doubt. Friedman v. United States, 381 F.2d 155 (8th Cir. 1967). A
constitutionally inadequate reasonable doubt instruction is not
harmless error. Sullivan v. Louisiana, 508 U.S. 275 (1993).

The Committee has recently updated, and slightly expanded
upon, its previous jury instructions regarding the presumption of]
innocence and the definition of reasonable doubt in criminal cases.
Included in the revision is the addition of the phrase “in life’s most
important decisions,” a phrase similar to that used in the model
instructions of other circuits. See, e.g., Fifth Circuit Model Jury
Instruction, § 1.05; Sixth Circuit Model Jury Instructions, § 1.03;
Eleventh Circuit Model Jury Instruction § 3 (Reasonable Doubt).

This instruction does not use the phrases, “moral evidence” or
“moral certainty,” which raised some serious questions in Sando-
val v. California, 511 U.S. 1101 (1994), or other troubling language,
such as requiring a “grave uncertainty,” which was found objec-
tionable in Cage v. Louisiana, 498 U.S. 39, 40 (1990). The Supreme
Court reiterated in Sandoval that the Constitution does not
mandate any particular form of words.
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3.12 ELECTION OF FOREPERSON; DUTY TO
DELIBERATE; PUNISHMENT NOT A FACTOR;
COMMUNICATIONS WITH COURT;
CAUTIONARY; VERDICT FORM

In conducting your deliberations and returning
your verdict, there are certain rules you must follow. I
will list those rules for you now.

First, when you go to the jury room, you must select
one of your members as your foreperson. That person
will preside over your discussions and speak for you
here in court.

Second, it is your duty, as jurors, to discuss this
case with one another in the jury room. You should try
to reach agreement if you can do so without violence to
individual judgment, because a verdict—whether guilty
or not guilty—must be unanimous.

Each of you must make your own conscientious de-
cision, but only after you have considered all the evi-
dence, discussed it fully with your fellow jurors, and
listened to the views of your fellow jurors.

Do not be afraid to change your opinions if the
discussion persuades you that you should. But do not
come to a decision simply because other jurors think it
is right, or simply to reach a verdict.

Third, if the defendant is found guilty, the sentence
to be imposed is my responsibility. You may not
consider punishment in any way in deciding whether
the [government] [prosecution] has proved its case be-
yond a reasonable doubt.

Fourth, if you need to communicate with me during
your deliberations, you may send a note to me through
the marshal or bailiff, signed by one or more jurors. I
will respond as soon as possible either in writing or
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orally in open court. Remember that you should not tell
anyone—including me—how your votes stand
numerically.

Fifth, your verdict must be based solely on the evi-
dence and on the law which I have given to you in my
instructions. The verdict whether guilty or not guilty
must be unanimous. Nothing I have said or done is
intended to suggest what your verdict should be—that
is entirely for you to decide.!

Finally, the verdict form is simply the written no-
tice of the decision that you reach in this case. [The
form reads: (read form)]. You will take this form to the
jury room, and when each of you has agreed on the
verdict[s], your foreperson will fill in the form, sign and
date it, and advise the marshal or bailiff that you are
ready to return to the courtroom.

[If more than one form was furnished, you will
bring the unused forms in with you.]

Notes on Use

1. The trial judge may give a fair summary of the evidence as
long as the comments do not relieve the jury of its duty to find that
each element of the charged offense is satisfied. Judges may, in ap-
propriate cases, focus the jury on the primary disputed issues, but
caution should be exercised in doing so. See United States v.
Neumann, 887 F.2d 880 (8th Cir. en banc 1989).

Committee Comments

As to the subject covered by the “First” point, see 1A Kevin F.
O’Malley, et al., FEDERAL JURY PrAcTICE AND INsTRUCTIONS: Crimi-
nal § 20.01 (5th ed. 2000).

As to the subject covered by the “Second” point, see 1A Kevin
F. O’Malley, et al., FEDERAL JURY PRACTICE AND INSTRUCTIONS:
Criminal § 20.01 (5th ed. 2000).

The Eighth Circuit has indicated that if a hammer instruction
is to be given, it is preferable that it be included in the final instruc-
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tions given before the jurors begin their deliberations. Potter v.
United States, 691 F.2d 1275, 1277 (8th Cir. 1982); United States
v. Arpan, 887 F.2d 873 (8th Cir. en banc 1989). Accordingly, the
Committee recommends that the matter covered by this “Second”
point always be included as a part of the original final instructions.

In this circuit, a defendant does not have a right to an instruc-
tion that the jury has the right to reach no decision. United States
v. Arpan, reaffirming United States v. Skillman, 442 F.2d 542 (8th
Cir. 1971).

As to when and in what circumstances a supplemental instruc-
tion may be appropriate, see Instruction 10.02 infra.

As to the subject covered by the “Third” point, see 1A Kevin F.
O’Malley, et al., FEDERAL JURY PrACTICE AND INsTRUCTIONS: Crimi-
nal § 20.01 (5th ed. 2000).

As to the subject covered by the “Fourth” point, see 1A Kevin
F. O’Malley, et al., FEDERAL JURY PRACTICE AND INSTRUCTIONS:
Criminal § 20.01 (5th ed. 2000).

As to the subject covered by the “Fifth” point, see 1A Kevin F.
O’Malley, et al., FEDERAL JURY PRACTICE AND INsTRUCTIONS: Crimi-
nal § 20.01 (5th ed. 2000).

As to the subject covered by the “Final” point, see 1A Kevin F.
O’Malley, et al., FEDERAL JURY PracTICE AND INsTRUCTIONS: Crimi-
nal § 20.01 (5th ed. 2000).
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3.13 VENUE

The [government] [prosecution] must prove it is
more likely true than not true that the offense charged!
was begun, continued or completed? in the (insert
district) District of (insert State).? You decide these
facts by considering all of the evidence and deciding
what evidence is more believable. This is a lower stan-
dard than proof beyond a reasonable doubt. The
requirement of proof beyond a reasonable doubt applies
to all other issues in the case [except (list any other is-
sues subject to a lower standard, e.g., insanity, coer-
cion, 404(b) evidence)].

Notes on Use

1. The actual offense as charged in the elements instruction
may be named in lieu of using the phrase “offense charged.” If the
elements instructions do not submit all alternative means of com-
mitting the crime charged, this instruction should be revised to
make it consistent with the elements instructions. See, e.g., United
States v. Shyres, 898 F.2d 647, 657-58 (8th Cir. 1990). The instruc-
tion should be tailored to fit the individual case. In describing the
event that establishes venue, the court should be careful not to as-
sume as true something that must be proven beyond a reasonable
doubt, such as the use of the mail.

2. See 18 U.S.C. § 3237(a).

3. Where appropriate, the geographic area encompassed by
the district may be set out in an instruction.

Committee Comments

Venue is a question of fact for the jury and it must be
instructed upon if in issue. However, failure to give such an
instruction is not reversible error where the evidence establishing
venue is very clear or uncontradicted. United States v. Redfearn,
906 F.2d 352 (8th Cir. 1990); United States v. Netz, 758 F.2d 1308,
1312 (8th Cir. 1985); United States v. Moeckly, 769 F.2d 453, 461
(8th Cir. 1985); United States v. Shyres, 898 F.2d 647, 657-58 (8th
Cir. 1990).

Venue need only be proved by a preponderance of the evidence.
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Netz, 758 F.2d at 1312.
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4.00 FINAL INSTRUCTIONS:
CONSIDERATION OF PARTICULAR
KINDS OF EVIDENCE

(Introductory Comment)

This section covers jury instructions which address
particular kinds of evidence. These instructions, like
those in Section 2 of this Manual, are in a variety of
forms. Some are limiting instructions which must be
given if requested under Rule 105 of the Federal Rules
of Evidence, others are purely discretionary with the
court and often need not be given if the same concept is
covered in a more general instruction. Others serve to
explain to the jury how to evaluate certain kinds of evi-
dence that may be outside its daily experience.

The instructions set out in Section 2 are not
repeated here; however, any of those instructions which
were given during trial should in most cases be repeated
in the final charge. Moreover any Section 2 instruction
which was not given during trial but is applicable and
properly requested could be appropriately given during
the final charge.

Certain credibility instructions are covered in this
section. The Committee Comments to Instruction 3.04,
supra, cover credibility in general and situations in
which a specific instruction may or may not be
appropriate.

The instructions in this section cover the most com-
monly encountered situations. Other instructions may
be appropriate in particular cases.
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4.01 DEFENDANT’S DECISION NOT TO
TESTIFY

[See last paragraph of Instructions 3.05-3.08,
supra.]

Committee Comments

Although it is not reversible error to give an instruction on the
defendant’s decision not to testify without specific request, or even
over the defendant’s objection, Lakeside v. Oregon, 435 U.S. 333,
341-42 (1978), the Committee recommends that an instruction not
be given unless a defendant specifically requests it. See also Carter
v. Kentucky, 450 U. S. 288, 300, 303 (1981) (in order to fully ef-
fectuate the right to remain silent, a trial judge must, if requested
to do so, instruct the jury not to draw an adverse inference from
the defendant’s failure to testify); James v. Kentucky, 466 U.S.
341, 350 (1984) (the Constitution obliges a trial judge to tell the
jury, in an effective manner and on the defendant’s request, not to
draw an adverse inference from the defendant’s decision not to
take the stand). If the Instruction is requested, it must be given,
Bruno v. United States, 308 U.S. 287, 292-94 (1939), even in a
multi-defendant trial where another defendant objects. Id.; United
States v. Schroeder, 433 F.2d 846, 851 (8th Cir. 1970). See also
United States v. Williams, 521 F.2d 950, 955 (8th Cir. 1975) (in a
joint prosecution of multiple defendants, a judge does not commit
error by granting one defendant’s request for a general instruction
over the objection of one or more defendants).

The Committee recommends the practice of inquiring, on the
record but outside the jury’s presence, whether the defendant elects
to testify and, if not, whether this instruction is desired.
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4.02 CHARACTER AND REPUTATION, FOR
TRUTHFULNESS, WITNESSES (INCLUDING
THE DEFENDANT)'

You have heard testimony about the character and
reputation of [(name of witness)] [the defendant]
[defendant (name)] for truthfulness. You may consider
this evidence only in deciding whether to believe the
testimony of [(name of witness)] [the defendant]
[defendant (name)] and how much weight to give to it.

Notes on Use

1. This instruction should not be used where a defendant’s
character for truthfulness in fact represents a “pertinent character
trait” within the scope of Rule 404(a)(1). United States v. Krapp,
815 F.2d 1183, 1187 (8th Cir. 1987). In a perjury case, for example,
the defendant’s character for truthfulness would presumably be a
“pertinent character trait,” and it would be erroneous to instruct
that the evidence could be used only in deciding whether to believe
the defendant’s testimony (assuming that he testified). The same
problem may also exist with respect to certain types of fraud
charges and other offenses. In any such situation, if an instruction
is to be given at all (see Committee Comments, Instruction 4.03,
infra, and United States v. Krapp, 815 F.2d at 1187-88), it should
advise the jury that it “may consider this evidence in deciding
whether or not the defendant committed the crime of 7 A
similar sort of instruction, if one is desired, may be used to cover
evidence of other pertinent character traits within Rule 404(a)(1)
(e.g., peaceableness in a murder case, etc.), and to cover pertinent
character traits of a victim within the scope of Rule 404(a)(2) (e.g.,
victim’s aggressive character where self defense is a defense).

Committee Comments

See 1A Kevin F. O'Malley, et al., FEDERAL JURY PRACTICE AND
INsTrUcTIONS: Criminal § 15.09 (5th ed. 2000). See generally Fed.
R. Evid. 404(a)(3), 608.

Once a criminal defendant has testified, his or her character
for truth and veracity may be attacked, as with any other witness,
in the ways provided for in Rule 608 (and 609) of the Federal Rules
of Evidence. It is not necessary, for that purpose, that he or she
first have attempted to introduce evidence of his or her good
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character for truth and veracity, United States v. Walker, 313 F.2d
236, 238 (6th Cir. 1963). A defendant who testifies has no right to
offer evidence of his or her character for truthfulness (as a wit-
ness) unless that character has first been attacked, either in a way
provided for in Rule 608 or in some other actual way. See 3
Weinstein’s Evidence § 608[08] (1985). There are, however,
constitutional limitations on excluding character evidence offered
by a defendant. See, e.g., United States v. Watson, 669 F.2d 1374,
1381-84 (11th Cir. 1982); United States v. Davis, 639 F.2d 239
(5th Cir. 1981).

If the defendant offers evidence of a pertinent character trait
of the victim, evidence of the defendant’s own character as to that
trait becomes admissible. Fed. R. Evid. 404(a)(1).
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4.03 DEFENDANT’S CHARACTER “STANDING
ALONE”

[No instruction recommended.]

Committee Comments

See United States v. Krapp, 815 F.2d 1183, 1187 (8th Cir.
1987).

Rule 405 of the Federal Rules of Evidence allows testimony as
to the reputation of the defendant or an opinion as to the
defendant’s character in cases where evidence of character or a
character trait is admissible. The Eighth Circuit, along with some
other circuits, has disapproved the giving of a “standing alone”
instruction (that proof of the defendant’s good character, standing
alone, may be sufficient to create a reasonable doubt with respect
to such evidence) with regard to such evidence. United States v.
Krapp; Black v. United States, 309 F.2d 331, 343-44 (8th Cir.
1962). See also United States v. Winter, 663 F.2d 1120, 1148 (1st
Cir. 1981); holding that such an instruction is an unwarranted
invasion of the jury’s special function in deciding what weight to
give any particular item of evidence; United States v. Logan, 717
F.2d 84 (3d Cir. 1983); United States v. Foley, 598 F.2d 1323 (4th
Cir. 1979); United States v. Ruppel, 666 F.2d 261 (5th Cir. 1982).
But see Justice White’s dissent to the denial of certiorari in Spangler
v. United States, 487 U.S. 1224 (1988).

A “standing alone” instruction on good character does appear
in many jury instruction manuals. See Federal Judicial Center,
Pattern Criminal Jury Instructions § 51 (1988); Seventh Circuit
Federal Jury Instructions § 3.06 (1999); Eleventh Circuit Pattern
Jury Instructions: Criminal (Special) § 11 (1997).

Volume 1A Kevin F. O’'Malley, et al., FEDERAL JURY PRACTICE
AND INsTRUCTIONS: Criminal § 15.15 (5th ed. 2000) proposes an
instruction which does not use the “standing alone” language but
simply directs the jury to consider that evidence along with the
other evidence in the case.
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4.04 TESTIMONY UNDER GRANT OF
IMMUNITY OR PLEA BARGAIN

You have heard evidence that (name of witness)
[has made a plea agreement with the [government]
[prosecution] [has received a promise from the [govern-
ment] [prosecution] that [he] [she] will not be prose-
cuted] [has received a promise from the [government]
[prosecution] that [his] [her] testimony will not be used
against [him] [her] in a criminal case]. [His] [Her]
testimony was received in evidence and may be consid-
ered by you. You may give [his] [her] testimony such
weight as you think it deserves. Whether or not [his]
[her] testimony may have been influenced by the [plea
agreement] [government’s] [prosecution’s] promise] is
for you to determine.

[The witness’ guilty plea cannot be considered by
you as any evidence of this defendant’s guilt. The wit-
ness’ guilty plea can be considered by you only for the
purpose of determining how much, if at all, to rely upon
the witness’ testimony.]*

Notes on Use

1. Use only where the government’s promises have been
coupled with a guilty plea by the witness. Where there has simply:
been a guilty plea by the witness to the crime on trial, without any
evidence of a plea bargain or other governmental promise, use
Instruction 2.19, supra.

Committee Comments

See United States v. Ridinger, 805 F.2d 818, 821 n.5 (8th Cir.
1986); 1A Kevin F. O’'Malley, et al., FEDERAL JURY PRACTICE AND
InsTrUcCTIONS: Criminal § 15.03 (5th ed. 2000); United States v.
Hastings, 577 F.2d 38, 42 (8th Cir. 1978).

This instruction is designed to be used in normal situations
involving a plea agreement or a grant of immunity under 18 U.S.C.
§ 6002. If in a particular case a witness receives a different or ad-
ditional promise from the government, there should be an appropri-
ate modification of this instruction.
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An instruction regarding the credibility of immunized wit-
nesses, accomplices, informants, etc. is permissible and the Com-
mittee recommends one be given if requested. Failure to give such
an instruction is not reversible error, however, where the testimony:
is corroborated. United States v. McGinnis, 783 F.2d 755, 758 (8th
Cir. 1986); United States v. Mothershed, 859 F.2d 585, 592 (8th
Cir. 1988).

Where the testimony is uncorroborated, it is the better practice
to caution the jury. The jury is sufficiently cautioned when it is
directed to the specific factors the jury should take into account in
assessing the credibility of these categories of witnesses. United
States v. Bowman, 798 F.2d 333, 334-35 (8th Cir. 1986); United
States v. Ridinger, 805 F.2d 818, 821-22 (8th Cir. 1986). This
instruction and Instructions 4.05A and 4.06 were drafted to direct
the jury’s attention to the specific factors.

It should be noted that, although other circuits have treated
the failure to caution the jury on uncorroborated testimony as re-
versible error, United States v. McGinnis, 783 F.2d at 758, this
circuit has long held that there is no such “absolute and manda-
tory duty . . . imposed upon the court to advise the jury by instruc-
tion that they should consider the testimony of an uncorroborated
accomplice with caution.” Esters v. United States, 260 F.2d 393,
397 (8th Cir. 1958), construing Caminetti v. United States, 242
U.S. 470, 496 (1917). This circuit continues to construe Caminetti
in accord with Esters. United States v. Rockelman, 49 F.3d 418,
423 (8th Cir. 1995); United States v. Schoenfeld, 867 F.2d 1059,
1061-62 (8th Cir. 1989); United States v. Shriver, 838 F.2d 980,
983 (8th Cir. 1988).

While Caminetti acknowledges that the better practice is to
“caution” the jury, it did not require that the jury be so instructed
or specify the form of any such “caution.” Often this has been ac-
complished by what this circuit has labeled a “cautionary tail,”
language to the effect that testimony from such a witness must be
examined with greater caution and care than ordinary witnesses.
See, e.g., 1A Kevin F. O’Malley, et al., FEDERAL JURY PRACTICE AND
InsTrRUCTIONS: Criminal §§ 15.02—.05 (5th ed. 2000). However this
Circuit has criticized the use of a “cautionary tail” as an unwar-
ranted intrusion into the jury’s functions.

Accordingly, if an instruction along with the lines of the text is
given, which identifies specific factors the jury should take into ac-
count in assessing credibility, the Committee recommends against
the use of a “cautionary tail” in these kinds of instructions (4.04,
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4.05A TESTIMONY OF ACCOMPLICE

You have heard testimony from (name of witness)
who stated that [he] [she] participated in the crime
charged against the defendant. [His] [Her] testimony
was received in evidence and may be considered by you.
You may give [his] [her] testimony such weight as you
think it deserves. Whether or not [his] [her] testimony
may have been influenced by [his] [her] desire to please
the [government] [prosecution] or to strike a good
bargain with the [government] [prosecution] about [his]
[her] own situation is for you to determine.

Committee Comments

See United States v. Ridinger, 805 F.2d 818, 821 n.5 (8th Cir.
1986); 1A Kevin F. O’'Malley, et al., FEDERAL JURY PrRACTICE AND
InsTrRUCTIONS: Criminal § 15.04 (5th ed. 2000); United States v.
Valdez, 529 F.2d 996, 997 (8th Cir. 1976).

See also Committee Comments, Instruction 4.04, supra.

An accomplice instruction may be given if requested but is not
required. United States v. Rockelman, 49 F.3d 418, 423 (8th Cir.
1995); United States v. Schoenfeld, 867 F.2d 1059, 1061-62 (8th
Cir. 1989); United States v. Roberts, 848 F.2d 906, 908 (8th Cir.
1988); United States v. Shriver, 838 F.2d 980, 983 (8th Cir. 1988).

This instruction is to be used when the accomplice is called by
the government and his testimony does not exculpate the
defendant. Do not use this instruction if the witness received im-
munity; in that case, use Instruction 4.04, supra.

An accomplice instruction is generally thought to be helpful to
a defendant’s case, and the giving of such an instruction, even over
defense counsel’s objection, may not be prejudicial error. United
States v. Smith, 596 F.2d 319, 322 (8th Cir. 1979) (defense counsel
objected because he did not wish to call attention to accomplice
testimony).
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4.05B CREDIBILITY—COOPERATING WITNESS

You [have heard] [are about to hear] evidence that
[name of witness] hopes to receive a reduced sentence
on criminal charges pending against [him] [her] in
return for [his] [her] cooperation with the [government]
[prosecution] in this case. [Name of witness] entered
into an agreement with [name of agency] which provides
(specify general agreement, for example, that in return
for his assistance, the [government] [prosecution] will
dismiss certain charges, recommend a less severe
sentence [which could be less than the mandatory min-
imum sentence for the crime[s] with which he/she is
charged]). [[Name of witness] is subject to a mandatory
minimum sentence, that is, a sentence that the law
provides must be of a certain minimum length. If the
prosecutor handling this witness’ case believes [he]
[she] provided substantial assistance, that prosecutor
can file in the court in which the charges are pending
against this witness a motion to reduce [his] [her]
sentence below the statutory minimum. The judge has
no power to reduce a sentence for substantial assis-
tance unless the [government] [prosecution], acting
through the United States Attorney, files a such a
motion. If such a motion for reduction of sentence for
substantial assistance is filed by the [government]
[prosecution], then it is up to the judge to decide
whether to reduce the sentence at all, and if so, how
much to reduce it.]

You may give the testimony of this witness such
weight as you think it deserves. Whether or not
testimony of a witness may have been influenced by
[his] [her] hope of receiving a reduced sentence is for
you to decide.
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4.06 TESTIMONY OF INFORMER

You have heard evidence that (name of witness)
has an arrangement with the [government] [prosecu-
tion] under which [he] [she] [gets paid] [receives (de-
scribe benefit)] for providing information to the [govern-
ment] [prosecution]. [His] [Her] testimony was received
in evidence and may be considered by you. You may
give [his] [her] testimony such weight as you think it
deserves. Whether or not [his] [her] information or
testimony may have been influenced by [such payments]
[receiving (describe benefit)] is for you to determine.

Committee Comments

See United States v. Ridinger, 805 F.2d 818, 821 (8th Cir.
1986).

See also Committee Comments, Instruction 4.04, supra.

The giving of a special instruction on the credibility of an
informer is within the discretion of the trial court. United States v.
Robertson, 706 F.2d 253, 255 (8th Cir. 1983). The presence of
substantial independent evidence in support of the defendant’s
cguilt is a factor entitled to considerable weight in determining
whether the trial court abused that discretion in refusing to give
an informer instruction. Id.

Case law clearly identifies an informer as a witness who is a
narcotics user or addict and who is testifying either to gain some
advantage or to avoid some disadvantage, or who is paid on a
contingency fee basis by the government. See Government of Virgin
Islands v. Hendricks, 476 F.2d 776, 779-80 (3d Cir. 1973).
Informants include witnesses who are paid in cash or receive other
benefits for their testimony in a specific case or on a continuing
basis by the government. United States v. Lee, 506 F.2d 111,
122-23 (D.C. Cir. 1974).

A witness who did not receive any pay or promises was held
not to be an informer in United States v. Klein, 701 F.2d 66, 68
(8th Cir. 1983) and in Jones v. United States, 396 F.2d 66, 68 (8th
Cir. 1969). A reluctant witness who was told he would not be pros-
ecuted if he told the truth was not considered an informer in United
States v. Phillips, 522 F.2d 388, 391-92 (8th Cir. 1975). In all of
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these cases it was held that a cautionary instruction was not
required.

The Eighth Circuit has declined to adopt a per se rule requir-
ing that an addict-informant instruction be given on request.
Instead, the circumstances of each case determine the need for an
addict-informant instruction. United States v. Hoppe, 645 F.2d
630, 633 (8th Cir. 1981) (lists several factors obviating need for
addict-informant instruction); United States v. Shigemura, 682
F.2d 699, 702—-03 (8th Cir. 1982); United States v. Broyles, 764
F.2d 525, 527 (8th Cir. 1985).
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4.07 COMMON SCHEME—ACTS OR
DECLARATIONS OF PARTICIPANT

[See Instruction 5.061, infra.]*

Notes on Use

1. The “Coconspirator Statements” instruction at No. 5.061,
infra, can be easily modified to apply to acts or declarations of a
participant in a common scheme.

Committee Comments

See 1A Kevin F. O’'Malley, et al., FEDERAL JURY PRACTICE AND
INnsTRUCTIONS: Criminal § 18.02 (5th ed. 2000)

See Committee Comments, Instruction 5.061, infra.

Where there is evidence of a common scheme or plan, acts and
declarations of the participants may be introduced in the same
manner as acts or declarations of co-conspirators. Rule 801(d)(2)(E)
of the Federal Rules of Evidence, defining such declarations to be
non-hearsay, applies whether or not a conspiracy was charged.
United States v. Kiefer, 694 F.2d 1109, 1112 n.2 (8th Cir. 1982);
United States v. Miller, 644 F.2d 1241, 1244 (8th Cir. 1981).
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4.08 EYEWITNESS TESTIMONY

The value of identification testimony depends on
the opportunity the witness had to observe the offender
at the time of the offense and to make a reliable
identification later.

In evaluating such testimony you should consider
all of the factors mentioned in these instructions
concerning your assessment of the credibility of any
witness, and you should also consider, in particular,
whether the witness had an adequate opportunity to
observe the person in question at the time of the offense.
You may consider, in that regard, such matters as the
length of time the witness had to observe the person in
question, the prevailing conditions at that time in terms
of visibility or distance and the like, and whether the
witness had known or observed the person at earlier
times.

[In general, a witness uses his or her senses to
make an identification. Usually the witness identifies
an offender by the sense of sight—but this is not neces-
sarily so, and other senses may be used.]

You should also consider whether the identification
made by the witness after the offense was the product
of [his] [her] own recollection. You may consider, in
that regard, the strength of the identification, and the
circumstances under which the identification was made,
and the length of time that elapsed between the occur-
rence of the crime and the next opportunity the witness
had to see the defendant.

[You may also take into account that an identifica-
tion made by picking the defendant out of a group of
similar individuals is generally more reliable than one
which results from the presentation of the defendant
alone to the witness.]
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If the identification by the witness may have been
influenced by the circumstances under which the
defendant was presented to [him] [her] for identifica-
tion, you should scrutinize the identification with great
care.

[You may take into account any occasions in which
the witness failed to make an identification of the
defendant, or made an identification that was inconsis-
tent with [his] [her] identification at trial.]

The [government] [prosecution] has the burden of]
proving identity beyond a reasonable doubt. It is not es-
sential that the witness be free from doubt as to the
correctness of the identification. However you, the jury,
must be satisfied beyond a reasonable doubt of the ac-
curacy of the identification of the defendant before you
may find [him] [her] guilty. If you are not convinced be-
yond a reasonable doubt that the defendant was the
person who committed the crime, you must find the
defendant not guilty.

Committee Comments

See United States v. Telfaire, 469 F.2d 552, 558-59 (D.C. Cir.
1972); 1A Kevin F. O’Malley, et al., FEDERAL JURY PRACTICE AND
InsTrRUCTIONS: Criminal §§ 14.10, 14.11 (5th ed. 2000).

Although the court in Telfaire found the case before it was not
one requiring a special eyewitness instruction, as part of its appel-
late function it drafted an eyewitness instruction for future use in
appropriate cases. The instruction in this manual is basically the
same instruction. However, changes have been made in vocabulary:
and sequence and repetitive material has been eliminated.

The purpose of the Telfaire instruction was to adopt the ap-
proach of United States v. Barber, 442 F.2d 517, 528 (3d Cir. 1971)
to (1) “obviate skeletal pattern instructions” and (2) “assure the es-
sential particularity demanded by the facts surrounding each
identification.” 469 F.2d at 557. Telfaire stressed that the instruc-
tion was to be used as a model, with the language to be revised
and adapted to suit the proof and contentions of each case. Id.

This Circuit has strongly recommended the giving of a Telfaire
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instruction, if requested, in a case in which the reliability of eye-
witness identification of a defendant presents a serious question,
although the exact language need not be given, and further, where
the government’s case rests solely or substantially on questionable
eyewitness identification, it is reversible error to refuse to give a
Telfaire-type instruction. United States v. Mays, 822 F.2d 793, 798
(8th Cir. 1987); Williams v. Lockhart, 736 F.2d 1264, 1267 (8th
Cir. 1984); United States v. Cain, 616 F.2d 1056, 1058 (8th Cir.
1980); United States v. Greene, 591 F.2d 471, 474-77 (8th Cir.
1979); Durns v. United States, 562 F.2d 542, 549-50 (8th Cir. 1977);
United States v. Dodge, 538 F.2d 770, 783-84 (8th Cir. 1976); United
States v. Roundtree, 527 F.2d 16, 19 (8th Cir. 1975).

In Dodge, the court indicated it would view with concern the
failure to give specific and detailed instructions on identification in
future cases where the identification of the defendant is based
solely or substantially on eyewitness testimony. 5638 F.2d at 784.
Failure to give such an instruction in that case was not grounds
for reversal since the identification was not considered
“questionable.” See also United States v. Johnson, 848 F.2d 904,
906 (8th Cir. 1988) holding that a specific eyewitness instruction
was not necessary where nothing suggested that the eyewitness’
testimony was unreliable. A general credibility instruction was
held sufficient. In Durns failure to include the first and last
paragraphs of Telfaire was found not to be error where there was
substantial circumstantial evidence in addition to the eyewitness
identification. 562 F.2d at 549-50.

In Greene the court found failure to give the instruction re-
versible error, analyzing the basic question as whether eyewitness
testimony is essential to support a conviction. 591 F.2d at 475.
Three factors not present in Dodge were found present in Greene:
1) the eyewitness identification was the sole basis for conviction; 2)
there was the possibility of misidentification and 3) the trial court
gave no instruction alerting the jury to the crucial role that eye-
witness identification played in that case. 591 F.2d at 476. It
should be further noted that the Telfaire instruction was requested.
591 F.2d at 474-75 n.4.

In Cain and Mays there was no prejudicial error to refuse to
give a requested Telfaire instruction where the identification
testimony was strongly corroborated. 616 F.2d at 1058-59; 822
F.2d at 798. In Roundtree the court found no error where the
instruction had not been requested. 527 F.2d at 13.

In United States v. Grey Bear, 883 F.2d 1382 (8th Cir. 1989),
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the court upheld a trial court’s refusal to give a very detailed
identification instruction where the instruction given adequately
pointed out the relevant considerations to be weighed in gauging
eyewitness testimony including accurate recollection and the abil-
ity to observe.
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4.09 INFLUENCING WITNESS, ETC.

Attempts by a defendant to [conceal] [destroy]
[make up evidence] [influence a witness] [influence wit-
nesses] in connection with the crime charged in this
case may be considered by you in light of all the other
evidence in the case. You may consider whether this ev-
idence shows a consciousness of guilt and determine
the significance to be attached to any such conduct.

[Furthermore, you should also understand that
such testimony does not relate to the other defendant|s]
in any way at all, and must not be used against [him]
[her] [them] for any purpose whatsoever.]*

Notes on Use

1. This limiting paragraph must be given when requested in
multi-defendant cases, unless the concealment, threats, etc. were
part of a conspiracy.

Committee Comments

See 1A Kevin F. O’'Malley, et al., FEDERAL JURY PRACTICE AND
InsTrRUCTIONS: Criminal § 14.07 (5th ed. 2000).

If the probative value of the evidence outweighs the prejudi-
cial impact under Rule 403 of the Federal Rules of Evidence, evi-
dence of threats by a defendant against a potential witness can be
used to show guilty knowledge. United States v. White, 794 F.2d
367, 371 (8th Cir. 1986). Cf. United States v. Weir, 575 F.2d 668,
670 (8th Cir. 1978) (prejudicial impact not outweighed). Evidence
of attempts to influence witnesses is admissible and it is for the
jury to say what weight should be given to it. United States v.
Hall, 565 F.2d 1052, 1055 (8th Cir. 1977).

An instruction allowing the jury to consider whether such evi-
dence points to a consciousness of guilt was held appropriate under
the evidence in United States v. Rucker, 586 F.2d 899, 904 (2d Cir.
1978).
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4.10 OPINION EVIDENCE—EXPERT WITNESS

You have heard testimony from persons described
as experts. Persons who, by knowledge, skill, training,
education or experience, have become expert in some
field may state their opinions on matters in that field
and may also state the reasons for their opinion.

Expert testimony should be considered just like
any other testimony. You may accept or reject it, and
give it as much weight as you think it deserves,
considering the witness’ education and experience, the
soundness of the reasons given for the opinion, the ac-
ceptability of the methods used, and all the other evi-
dence in the case.

Committee Comments

See 1A Kevin F. O’Malley, et al., FEDERAL JURY PRACTICE AND
InsTrUcTIONS: Criminal § 14.01 (5th ed. 2000). See also Chatman
v. United States, 557 F.2d 147, 148-49 (8th Cir. 1977).
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4.11 DEMONSTRATIVE SUMMARIES NOT
RECEIVED IN EVIDENCE

Certain charts and summaries have been shown to
you in order to help explain the facts disclosed by the
books, records, or other underlying evidence in the case.
Those charts or summaries are used for convenience.
They are not themselves evidence or proof of any facts.
If they do not correctly reflect the facts shown by the
evidence in the case, you should disregard these charts
and summaries and determine the facts from the books,
records or other underlying evidence.

Committee Comments

See 1A Kevin F. O’Malley, et al., FEDERAL JURY PRACTICE AND
InsTrRUCTIONS: Criminal § 14.02 (5th ed. 2000); United States v.
Lewis, 759 F.2d 1316, 1329 n.6 (8th Cir. 1985); United States v.
Diez, 515 F.2d 892, 905-06 (5th Cir. 1975). See generally 5
Weinstein’s Evidence 1006 (1978).

This instruction should be given only where the chart or sum-
mary is used solely as demonstrative evidence. Where such exhibits
are admitted into evidence, pursuant to Rule 1006 of the Federal
Rules of Evidence, do not give this instruction. For summaries
admitted as evidence pursuant to Rule 1006, see Instruction 4.12,
infra.

Sending purely demonstrative charts to the jury room is
disfavored. If they are submitted limiting instructions are strongly
suggested. United States v. Possick, 849 F.2d 332, 339 (8th Cir.
1988). The court may advise the jury that demonstrative evidence
will not be sent back to the jury room.
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4.12 RULE 1006 SUMMARIES

You will remember that certain [schedules] [sum-
maries] [charts] were admitted in evidence. You may
use those [schedules] [summaries] [charts] as evidence,
even though the underlying documents and records are
not here.! [However, the [accuracy] [authenticity] of
those [schedules] [summaries] [charts] has been
challenged. It is for you to decide how much weight, if
any, you will give to them. In making that decision, you
should consider all of the testimony you heard about
the way in which they were prepared.]?

Notes on Use

1. This instruction is not necessary if a stipulation instruction
has been given on the subject.

2. The bracketed portion of this instruction should be given if
the accuracy or authenticity has been challenged.

Committee Comments

See generally Fed. R. Evid. 1006, 1008(c); 5 Weinstein’s Evidence
{1 1006, 1008 (1978).

This instruction is based on Rule 1006 of the Federal Rules of
Evidence, which permits summaries to be admitted as evidence
without admission of the underlying documents as long as the op-
posing party has had an opportunity to examine and copy the
documents at a reasonable time and place and if those underlying
documents would be admissible. Ford Motor Co. v. Auto Supply
Co., Inc., 661 F.2d 1171, 1175-76 (8th Cir. 1981). The Rules con-
template that the summaries will not be admitted until the court
has made a preliminary ruling as to their accuracy. See Fed. R.
Evid. 104; United States v. Robinson, 774 F.2d 261, 276 (8th Cir.
1985).

As Weinstein notes, and as Rule 1008(c) makes clear, the trial
judge makes only a preliminary determination regarding a Rule
1006 summary, the accuracy of which is challenged. The admission
is within the sound discretion of the trial judge. United States v.
King, 616 F.2d 1034, 1041 (8th Cir. 1980). If the determination is
to admit the summary, the jury remains the final arbiter with re-
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spect to how much weight it will be given and should be instructed
accordingly.

The “voluminous” requirement of Rule 1006 does not require
that it literally be impossible to examine all the underlying re-
cords, but only that in-court examination would be an
inconvenience. United States v. Possick, 849 F.2d 332, 339 (8th
Cir. 1988).

Charts and diagrams admitted under Rule 1006 may be sent
to the jury at the district court’s discretion. Possick, 849 F.2d at
339; United States v. Orlowski, 808 F.2d 1283, 1289 (8th Cir. 1986);
United States v. Robinson, 774 F.2d at 275.

When this type of exhibit is sent to the jury, a limiting instruc-
tion is appropriate, but failure to give an instruction on the use of]
charts is not reversible error. Possick, 849 F.2d at 340.

There may be cases in which a variety of summaries are before
the jury, some being simply demonstrative evidence, some being
unchallenged Rule 1006 summaries, and some being challenged
Rule 1006 summaries. In that situation, or any variant thereof, it
will be necessary for the trial court to distinguish between the
various items, probably by exhibit number, and to frame an
instruction which makes the appropriate distinctions.
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4.13 SPECIFIC INFERENCES'

[[(Insert fact deduced) is an element of the offense
of (describe offense), which must be proved beyond a
reasonable doubt.]® If you find proof beyond a reason-
able doubt that (insert fact established), that is evi-
dence from which you may, but are not required to, find
or infer that (insert fact deduced).]®

Notes on Use

1. This is a very generalized format. Requests for inference
instructions may be made by the government or the defense. If an
inference instruction is to be given, effort should be made to more
specifically tailor it to the given situation.

2. This admonition may be necessary if this instruction is not
given in proximity to the elements instruction.

3. Definitions or further cautionary instructions may be help-
ful or required. See, e.g., Barnes v. United States, 412 U.S. 837,
840 n.3 (1973). United States v. Johnson, 563 F.2d 936, 940 n.2
(8th Cir. 1977) and 2B Kevin F. O’Malley, et al., FEDERAL JURY
PracTicE AND INsTRUCTIONS: Criminal § 59.16 (5th ed. 2000) on
the inferences arising from possession of recently stolen property;
United States v. Hayes, 631 F.2d 593, 594 (8th Cir. 1980) and 2A
Kevin F. O'Malley, et al., FEpERAL JURY PrACTICE AND INSTRUC-
TioNs: Criminal § 52.05 (5th ed. 2000) on the inferences arising
from the possession of recently stolen mail; United States v. Beard-
slee, 609 F.2d 914, 919 (8th Cir. 1979), on the inferences arising
from the possession of property recently purchased in another
state.

Committee Comments

See 1A Kevin F. O’Malley, et al., FEDERAL JURY PRACTICE AND
InsTrRUCTIONS: Criminal § 12.05 (5th ed. 2000).

An instruction advising the jury that it may make reasonable
inferences is included in the general charges on evidence at Instruc-
tions 1.01 and 3.03, supra.

An instruction directing the jury’s attention to a specific infer-
ence should be given only when a) there is a specific inference at
issue supported by the evidence; b) it is one which is specifically
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recognized by common law, judicial precedent or statute and c) it
has been requested.

Many of the inferences recognized by common law were and
are still called “presumptions.” However, if used in an instruction,
these “presumptions” must be phrased in terms of a permissive
inference. Sandstrom v. Montana, 442 U.S. 510 (1979).

Examples of inferences recognized at common law include the
inferences which may be drawn from the possession of recently
stolen property, Barnes v. United States, 412 U.S. 837 (1973)
(knowledge); United States v. Johnson, 563 F.2d 936, 940-41 (8th
Cir. 1977) (knowledge and participation), including recently stolen
mail, United States v. Hayes, 631 F.2d 593, 594 (8th Cir. 1980) and
United States v. Bloom, 482 F.2d 1162, 1163—-66 (8th Cir. 1973)
(knowledge it was stolen from the mail); and possession in a state
other than the state in which the property had been recently
purchased, United States v. Beardslee, 609 F.2d 914, 919 (8th Cir.
1979) (transportation), or stolen, United States v. Mitchell, 558
F.2d 1332, 1335-36 (8th Cir. 1977) (transportation).

These also include inferences which may be drawn from false
exculpatory statements (Instruction 4.15, infra) and failure to pro-
duce certain witnesses under certain conditions (Instruction 4.16,
infra). Other common law inferences on which instructions may be
proper include “presumptions of regularity.” See 1A Kevin F.
O’Malley, et al., FEDERAL JURY PracCTICE AND INsTRUCTIONS: Crimi-
nal § 12.06 (5th ed. 2000); United States v. Rucker, 435 F.2d 950,
952-53 (8th Cir. 1971).

Instructions on inferences are most helpful when they involve
inferences which the law allows which may not be readily appar-
ent to the lay person, such as advising the jury that the law allows
mailing to be established by proof of business custom in a mail
fraud case. See Instruction 6.18.1341, infra. However, instructions
on inferences based solely on common sense and experience have
been discouraged. The inference of consciousness of guilt which
may be drawn from flight is one example. The giving of an instruc-
tion on that inference has always been limited to very narrow cir-
cumstances, United States v. White, 488 F.2d 660, 661-62 (8th Cir.
1973), and has recently been altogether discouraged. See United
States v. McQuarry, 726 F.2d 401, 403 (8th Cir. 1984) (McMillian,
J. concurring). However, an instruction limiting such evidence to
the determination of consciousness of guilt along the lines of Instruc-
tion 4.09, supra, may in some cases be appropriate.

Statutory inferences are subject to the test whether it can be
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said with substantial assurance that the presumed fact is more
likely than not to flow from the proved fact on which it is made to
depend. Leary v. United States, 395 U.S. 6, 36 (1969); United States
v. Franklin, 568 F.2d 1156, 1157 (8th Cir. 1978).

An example of a statutory inference is found in 18 U.S.C. § 659
(bills of lading constitute prima facie evidence of the origin and
destination of a shipment). United States v. Franklin, 568 F.2d at
1157. See also Notes 4, Instructions 6.18.659A and 6.18.659B,
infra. Another example is found in 26 U.S.C. § 6064 (an individ-
ual’s signature on an income tax return is prima facie evidence
that the return was signed by him). United States v. Cashio, 420
F.2d 1132, 1135 (5th Cir. 1969). See also Instructions 6.26.7201
and 6.26.7206, infra; 2B Kevin F. O’'Malley, et al., FEDERAL JURY
PracTicE AND INsTRUcCTIONS: Criminal § 67.22 (5th ed. 2000). A
further example is found in 18 U.S.C. § 892b, listing the four fac-
tors which constitute prima facie evidence that a loan is
extortionate. United States v. DeVincent, 546 F.2d 452, 454-55 (1st
Cir. 1976).

Other examples of statutory inferences are found in 21 U.S.C.
§ 174 (knowledge of importation can be inferred from possession of
heroin and opium (but not cocaine), Turner v. United States, 396
U.S. 398 (1970)), and in 26 U.S.C. § 5601(b)(2) (“possession” and
“carrying on” can be inferred from the defendant’s unexplained
presence at a still. United States v. Gainey, 380 U.S. 63 (1965). But
cf. United States v. Romano, 382 U.S. 136 (1965)).

There is some debate on the propriety of instructing the jury
on inferences. For the views of an American Bar Association com-
mittee, see 120 F.R.D. 299, 315-20 (1988).
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4.14 SILENCE IN THE FACE OF ACCUSATION

[Evidence has been introduced that a statement ac-
cusing the defendant of the crime charged in the Indict-
ment was made, and that the defendant did not [deny
the accusation] [[object to] [contradict] the statement]].
If you find that the defendant was present and actually
heard and understood the statement, and that it was
made under such circumstances that the defendant
would be expected to [deny] [contradict] [object to] it if
it was not true, then you may consider whether the
defendant’s silence was an admission of the truth of the
statement.]®

Notes on Use

1. In the previous edition, this Committee joined in the com-
ments to Ninth Cir. Crim. Jury Instr. 4.2 (1997) and Federal
Judicial Center, Pattern Criminal Jury Instructions § 45 (1988)
recommending that no instruction on this topic be given. However,
without such an instruction, the jury is given no guidance on the
important findings it must make before it can consider silence to
be an admission. Accordingly, if requested by the defendant, the
jury may be instructed on the elements it must find before it can
find evidence of the defendant’s silence to be an admission.

Committee Comments

See 1A Kevin F. O’Malley, et al., FEDERAL JURY PRACTICE AND
InsTrUcCTIONS: Criminal § 14.05 (5th ed. 2000); United States v.
Carter, 760 F.2d 1568, 1580 n.5 (11th Cir. 1985).

The general rule is that

when a statement tending to incriminate one accused of com-
mitting a crime is made in his presence and hearing and such
statement is not denied, contradicted, or objected to by him,
both the statement and the fact of his failure to deny are
admissible in a criminal prosecution as evidence of his acqui-
escence in its truth * * * [if made] under such circumstances
as would warrant the inference that he would naturally have
contradicted them if he did not assent to their truth.

Arpan v. United States, 260 F.2d 649, 655 (8th Cir. 1958) and
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cases cited therein. See also United States v. Mitchell, 558 F.2d
1332, 1334-35 (8th Cir. 1977). Since the adoption of the Federal
Rules of Evidence, such evidence has come in as an adoptive admis-
sion under Rule 801(d)(2)(B) of the Federal Rules of Evidence. See
United States v. Carter, 760 F.2d at 1579.

Whether all the elements necessary to give such silence capa-
city to be admitted as an implied or adoptive statement are pre-
liminary questions for the court. Arpan, 260 F.2d at 654; Carter,
760 F.2d at 1579-80. If the court allows the evidence, whether
those elements have been proved becomes a jury question. Arpan,
260 F.2d at 655; Carter, 760 F.2d at 1580 n.5.

Post-arrest silence by a defendant after Miranda warnings
have been given is inadmissible against the defendant. Doyle v.
Ohio, 426 U.S. 610 (1976). If a defendant gives a statement,
however, his silence as to other matters may be admitted. Anderson
v. Charles, 447 U.S. 404 (1980); see United States v. Mitchell, 558
F.2d 1332, 1334-35 (8th Cir. 1977). A defendant’s pre-arrest silence
may be admitted, Jenkins v. Anderson, 447 U.S. 231 (1980) as well
as silence after arrest but prior to warnings. Fletcher v. Weir, 455
U.S. 603 (1982).
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4.15 CRIMINAL INSTRUCTIONS

4.15 FALSE EXCULPATORY STATEMENTS

[No instruction recommended.]
Committee Comments

Although the Committee does not normally recommend an
instruction on this issue, the following instruction may, in ap-
propriate circumstances, be given:

When a defendant voluntarily and intentionally offers an
explanation, or makes some statement before trial tending to
show his innocence, and this explanation or statement is later
shown to be false, you may consider whether this evidence
points to a consciousness of guilt. The significance to be at-
tached to any such evidence is a matter for you to determine.

The instruction is aimed at pretrial fabrications, and is not
generally appropriate for casting doubt on a defendant’s trial
testimony. United States v. Clark, 45 F.3d 1247, 1251 (8th Cir.
1995).

If the defendant denies making the statement, or denies that
it is exculpatory, this language should be changed to allow the jury
to decide whether or not the statement was made or whether or
not it was exculpatory. United States v. Holbert, 578 F.2d 128, 130
(5th Cir. 1978).

If the falsity of the exculpatory statement is controverted, this
language should be changed to allow the jury to find whether or
not the statement was false. See United States v. Pringle, 576 F.2d
1114, 1120 n.6 (5th Cir. 1978).

See 1A Kevin F. O’Malley, et al., FEDERAL JURY PRACTICE AND
InsTrRUcCTIONS: Criminal § 14.06 (5th ed. 2000); United States v.
Wells, 702 F.2d 141, 144 n.2 (8th Cir. 1983); United States v. Turner,
551 F.2d 780, 783 (8th Cir. 1977).

See also Committee Comments, Instruction 4.13, supra, on
specific inferences.

False exculpatory statements are properly admissible as
substantive evidence tending to show consciousness of guilt. United
States v. Hudson, 717 F.2d 1211, 1215 (8th Cir. 1983) and cases
cited therein. This Circuit has repeatedly held that an instruction
of this nature “is properly given when a defendant . . . offers an
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exculpatory explanation which is later proven to be false.” Wells,
702 F.2d at 144; United States v. Hudson, 717 F.2d 1211 (8th Cir.
1983); see also Rizzo v. United States, 304 F.2d 810, 830 (8th Cir.
1962), and cases cited therein. See further, Wilson v. United States,
162 U.S. 613, 620-21 (1896) indicating that such conduct formerly
gave rise to a “presumption” of guilt.

Wells also held that such an instruction does not unfairly
penalize the criminal defendant who, upon confrontation, denies
the crime rather than remain silent. 702 F.2d at 144. Hudson fur-
ther held such an instruction proper because it permits the jury to
attach as much or as little significance to the statement as it
chooses. 717 F.2d at 1215.

While general denials of guilt later contradicted are not
considered exculpatory statements, any other exculpatory state-
ment which is contradicted by evidence at trial justifies the giving
of this kind of jury instruction. United States v. McDougald, 650
F.2d 532, 533 (4th Cir. 1981) (citing United States v. Bear Killer,
534 F.2d 1253, 1260 (8th Cir. 1976)).

The comments to Federal Judicial Center, Pattern Criminal
Jury Instructions § 44 (1988), Seventh Circuit Federal Jury
Instructions: Criminal § 3.22 (1999) and Ninth Cir. Crim. Jury.
Instr. 4.3 (1997) recommend that no instruction on this subject be
given and that the subject be left to argument of counsel. However,
the courts in many circuits have approved the giving of an instruc-
tion of this nature. See, in addition to the Eighth Circuit cases
cited above, United States v. Zang, 703 F.2d 1186, 1191 (10th Cir.
1982); United States v. McDougald, 650 F.2d at 533 (noting that
such instructions “have long been approved by the courts” (citing
Wilson)); United States v. Boekelman, 594 F.2d 1238, 1240-41 (9th
Cir. 1979); United States v. Pringle, 576 F.2d 1114, 1120 (5th Cir.
1978).
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4.16 CRIMINAL INSTRUCTIONS

4.16 MISSING WITNESS

[No model instruction provided.]*

Notes on Use

1. Because of the limited circumstances in which a missing
witness instruction would be appropriate, no model instruction is
provided here. With respect to argument of a party’s failure to call
a particular witness, the Committee recommends that the court
review the subject with counsel before argument, on the record but
outside the jury’s presence, to determine whether such an argu-
ment will be permitted and if so what limits to place on it. But¢
note, neither argument nor an instruction on this subject should be
permitted as against a defendant who has offered no evidence.

Committee Comments

Examples of missing witness instructions may be found in 1A
Kevin F. O’Malley, et al., FEDERAL JURY PrACTICE AND INSTRUC-
TioNs: Criminal § 14.15 (5th ed. 2000).

The rule which forms the basis of the “absent witness” instruc-
tion provides that “if a party has it particularly within his power
to produce witnesses whose testimony would elucidate the transac-
tion, the fact that he does not do it creates the presumption that
the testimony, if produced, would be unfavorable.” United States v.
Anders, 602 F.2d 823, 825 (8th Cir. 1979) (quoting from Graves v.
United States, 150 U.S. 118, 121 (1893)). However it is well settled
that the propriety of giving this instruction is within the discretion
of the trial court. United States v. Williams, 604 F.2d 1102, 1117
(8th Cir. 1979); Anders; United States v. Johnson, 562 F.2d 515,
517 (8th Cir. 1977); United States v. Kirk, 534 F.2d 1262, 1280
(8th Cir. 1976); United States v. Williams, 481 F.2d 735, 738 (8th
Cir. 1973).

It has also long been held that, upon a request for a jury
instruction, the inference is one to be applied with caution and

that it is not one which is abstractly entitled to be given ap-
plication; but that it is to be accorded opportunity for signifi-
cance and effect only when there has been shown a factual
area in which it can logically operate.

Wilson v. United States, 352 F.2d 889, 892 (8th Cir. 1965), quoted
with approval in United States v. Higginbotham, 451 F.2d 1283,
1286 (8th Cir. 1971).
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This is because the applicable rule in this Circuit is that:

Absent unusual circumstances such as knowingly concealing
evidence favorable to a defendant, the government has a wide
discretion with respect to the witnesses to be called to prove
its case. The government is not ordinarily compelled to call all
witnesses competent to testify including special agents or
informers.

Williams, 481 F.2d at 737; United States v. Mosby, 422 F.2d 72, 74
(8th Cir. 1970).

The instruction has been held properly refused where the abil-
ity to produce the witness was not solely or otherwise in the power
of the government such as where a witness could not testify due to
illness, Williams, 604 F.2d at 1117; where the witness was not
subpoenaed by either party, Williams, 604 F.2d at 1120; Hig-
ginbotham, 451 F.2d at 1286; where the witness was argued to be
“unavailable” because he worked for the government, Anders, 602
F.2d at 825; where the witness/informant’s whereabouts were no
longer known to the government, Johnson, 562 F.2d at 517; where
there was no showing that the government possessed the sole
power to produce the witnesses, Kirk, 534 F.2d at 1280; where the
defendant made no motion to produce or attempt to subpoena the
witness, Williams, 481 F.2d at 737.

Moreover, the instruction is not appropriate where the
testimony of the witness would not “elucidate the transaction”
such as where the testimony would be cumulative, United States v.
Johnson, 467 F.2d 804, 808 (1st Cir. 1972), or where it would be
irrelevant. United States v. Emalfarb, 484 F.2d 787 (7th Cir. 1973).
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4.17 CRIMINAL INSTRUCTIONS

4.17 DIRECT AND CIRCUMSTANTIAL
EVIDENCE

[See last paragraph of Instruction 1.03, supra.]
Committee Comments

See 1A Kevin F. O’Malley, et al., FEDERAL JURY PRACTICE AND
InsTrUcTIONS: Criminal § 12.04 (5th ed. 2000); United States v.
Kirk, 534 F.2d 1262, 1279 (8th Cir. 1976).
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5.00 FINAL INSTRUCTIONS: CRIMINAL
RESPONSIBILITY

(Introductory Comment)

This section addresses situations in which a person
may be found guilty of a crime even if that person did
not personally carry out all of the acts constituting the
substantive offense.
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5.01 CRIMINAL INSTRUCTIONS

5.01 AIDING AND ABETTING (18 U.S.C. § 2(a))’

A person may [also]? be found guilty of (insert
principal offense) even if [he] [she] personally did not
do every act constituting the offense charged,?® if [he]
[she] aided and abetted the commission of (describe
principal offense).

In order to have aided and abetted the commission
of a crime a person must [, before or at the time the
crime was committed,]:*

(1) have known (describe principal offense)
was being committed or going to be committed;
[and]

(2) have knowingly acted in some way for the
purpose of [causing] [encouraging] [aiding] the com-
mission of (describe principal offense)[.] [; and]

[(3) have [intended] [known] (insert mental
state required by principal offense).]®

For you to find the defendant guilty of (insert
principal offense) by reason of aiding and abetting, the
[government] [prosecution] must prove beyond a rea-
sonable doubt that all of the elements of (describe
principal offense) were committed by some person or
persons and that the defendant aided and abetted the
commission of that crime.

[You should understand that merely being present
at the scene of an event, or merely acting in the same
way as others or merely associating with others, does
not prove that a person has become an aider and
abettor. A person who has no knowledge that a crime is
being committed or about to be committed, but who
happens to act in a way which advances some offense,
does not thereby become an aider and abettor.]
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INAL INST.: CRIMINAL RESPONSIBILITY 5.01
Notes on Use

1. Unless the principal offense is also submitted to the jury,
this instruction should be read together with the principal offense
instruction as one instruction. The Burden of Proof language of
Instruction 3.09 should be deleted and the Burden of Proof
language from Instruction 5.01 used. If there is a self defense or
entrapment defense, the appropriate language from Instruction
3.09 must be included. The instruction should look something like
the following:

The crime of _____ as charged in the Indictment, has
____ elements, which are:

One,

Two, ; and

Ete.,

A person may be found guilty of (insert principal offense)
even if [he] [she] personally did not do every act constituting
the offense charged, if [he] [she] aided and abetted the com-
mission of (describe principal offense).

In order to have aided and abetted the commission of a
crime a person must [, before or at the time the crime was
committed,]:

(1) have known (describe principal offense) was being com-
mitted or going to be committed; [and]

(2) have knowingly acted in some way for the purpose of
[causing] [encouraging] [aiding] the commission of (describe
principal offense)[.] [; and]

[(3) have [intended] [known] (insert mental state required
by principal offense).]

For you to find the defendant guilty of (insert principal of-
fense) by reason of aiding and abetting, the [government]
[prosecution] must prove beyond a reasonable doubt all of the
elements of (describe principal offense) were committed by
some person or persons and that the defendant aided and abet-
ted that crime [and must further prove beyond a reasonable
doubt that the defendant was not [entrapped] [acting in self]
defense], [acting in defense of _____ | [as defined in Instruc-
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tion No. __]]; otherwise you must find the [that particular]
defendant not guilty of this crime [under Count —__].

2. Use if the defendant’s guilt on the principal offense is also
being submitted to the jury.

3. This instruction should be given only when the evidence in
the case shows that more than one person has performed acts nec-
essary for the commission of an offense. In other words, a person
cannot aid and abet himself in the commission of a crime.

4. Use only if there is a disputed issue with respect to whether
the defendant acted before the crime was completed. This language
has been repeatedly approved. See United States v